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^ PREFACE. 

The Indian Constitution is a subject of absorbing 
study, not only to students of politics but also to 
the general public* I have tried to give the main 
features of the system in as short a compass as 
possible. How far I have succeeded in my attempts, 
it is for the reading public to judge. I shall be highly 
thankful if the readers kindly point out mistakes and 
inaccuracies in the book which I shall try to correct in 
the next edition. 

My heartfelt thanks are due to Dr. Jajneswar 
Ghosh, M.A , Ph.D. for his advice and suggestions and 
to my friends Messrs. Jnanendra Nath Choudhury, M.A. 
and Ajit Nath Nandi, M.A. for kindly going through 
portions of the MS. Lastly I am indebted 
to Mr. Natesan, the Editor, ‘'Indian Review” who 
permitted me to utilise some of my articles published 
in his paper. 


Mymensingh, 
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The Indian Constitution. 


I 

* 

Introduction. 

The Basic Principles, 

I. The Preamble of the Government of India Act of 1919 
supplies the basic principles of the Indian Constitution 
and its future development. The ultimate political goal 
of the country is declared to be ^"the realisation of res- 
ponsible government in British India as an integral part 
of the empire.” The means by which it can be achieved 
are the “increasing association of Indians in every branch 
of the Indian administration” and the gradual development 
of self-governing institutions. The process must be a gradual 
and continuous one and the ultimate hopes of the people 
can be realised only by successive stages. The Parliament 
thus asserts unequivocally its Ij^stitutional power to 
■decide upon the time and manner of each advance and 
claims that the whole responsibility “for the welfare and^ 
advancement of the Indian peoples” lies on itself alone. 
In short, the Parliament promises in some dim future to 
transfer this responsibility to the Indian peoples by the 
establishment of responsible government but during the 
intervening period the whole decision about the increasing 
association of Indians in the administration of the countiy 
and the development of self-governing institutions 
mth the English people. The Indian executive being 



thus wholly responsible to the British Parliament, it was 
promised in the Preamble that substantial steps should 
be taken in transferring a part of the responsibility to 
the Indian peoples. So the main principles are the ultimate 
responsibilit)- of the Britissh Parliament for the welfare and 
advancement of the peoples of this country, the intention 
of gradually transferring this responsibility to the Indian 
peoples and of taking a substantial step in that direction 
immediateh'. 

2. The duty of the executive in India is to look after 
the administration of the country and the material and moral 
advancement of the people under its charge. But it is not 
responsible for the proper discharge of its duties to the people 
of the country but to the British Parliament and through 
it to the British Electorate. The responsibility, therefore, 
mainly lies with the English people and under the present 
constitutidn of this country, this responsibility remains pra- 
ctically unimpaired. This principle, though constitutionally 
legal, has been assailed from a theoretical standpoint, and 
it has been claimed t^t it runs counter to the prevailing 
political principles of 'Self-determination and Nationality 
which concede to ever>' nation the right of determining 
' the form of Government it should have and the fullest .scope 
for its development as a Nation. Here, therefore, much 
depends upon the question w^tlier India is a nation and 
on tbi§ point, the Preamble gives a decidedly negative answer. 
The declaration about the political goal is restricted to 
British India and the responsibility of the Parliament is not for 
the Indian Nation but for ‘ the Indian Peoples." It is therefore 
clear that the country is taken to be inhabited by a number 
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<>( pt:;oples who have not as yet coalesced into a Nation. 
I'his has been highly objected to and not without reasons. 
That there is s«ome force in the statement cannot be ques- 
tioned, The separatist tendencies of the different races 
and creeds, though much softened, have not wholly vanished 
from the political horizon of the country , but it would not 
be just to ignore altogether the consciousness of national 
unity which has gradually evolved in the course of the last 
few >xars. India is not merely a geographical unit ; there 
/is a substratum of common culture among the different races 
and creeds and a feeling of solidarity has been manifesting 
itself which could not have been dreamt of, a few years 
before. Th^* claim of the British Parliament though perfectly 
legal under the present constitution has come to be looked 
upon as an insult to Indian Nationality and as vitally modi- 
fying the ii herent right of the Indian people to shape their 
destinies according to their own ideals. The feeling may 
be more intensified in future, if the case for Parliamentary 
intervention is weakened by an attainment of unity among 
the Hindus and the Mohemadans and an eradication of the 
evil of untouchability which have been put in the fore-front 
of the Congress programme and which are practically the 
main drawbacks for the attainment of perfect national 
consciousness. 

3. The Government of India Act of 1858 transferred all 
the territories in the possession of the East India Company to 
the Crown and Sec. 2. enacted that ‘‘India shall be governed 
by and in the name of Her Majesty/' The British sovereign 
must act with the advice and consent of the Parliament, but 
it cannot be denied that the Act of 1919 introduces a 
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great change in the constitutional relation between England 
and India. Buth the countries under the old law were 
subject to the same ruler, though in the case of India 
the King was bound to act according to the advice of the 
British Parliament, the reason being that Indians were not 
sufficiently advanced in political training to take charge 
of their own affairs. Thus England stood in the position of 
an adviser on behalf of a country which was ruled over by her 
sovereign. The new Act puts the Parliament in the position, 
not of a friend as previousl}’, but of a master who declare^ 
his intentions to be wholly benevolent and who takes 
full responsibility upon himself. This bold declaration 
makes the Indians a subject people to the British Nation 
who will determine our political goal and the time 
and manner of each advance towards it. It is but a 
circuitous way of affirming that the status of a full 
representative government in India should be obtained only 
through imperial legislation Within the British Empire 
representative institutions have been set up in 3 different 
ways — by imperial legislation, by cplonial 'acts and by 
Letters patent under the King’s Prerogative. The Parlia- 
ment denies the right of the Indian people to settle their 
constitution and virtually puts the Royal Prerogative in 
abeyance and brings the whole constitutional advance- 
ment of India under her control. 

4. The responsibility of the British Parliament is only 
a legal and formal one. She entrusts the real administration 
to a body of men selected not owing to their interest in 
or knowledge of the people, but because they have satis- 
fied a more or less abstract standard of intelligence and 
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ability. The utmost solicitude is shown for the Indian 
Services and special provisions are made for their stability 
and benefit in the Parliamentary laws, and to them, with 
a confidence that neither experience nor general con- 
siderations could justify, the English people entrusts the 
millions of orientals who differ from their rulers in culture 
and sympathies. So there is much in the existing system 
that seems to lend colour to the allegation that India exists 
for the Services, A quotation from the Minute of Dissent 
by Sir Sankaran Nair gives the Indian standpoint. — 
*'Gokhale said that unanimity in expressions of good will, 
various proposals of reform by invdividuals^ general opposition 
to ev^ery particular proposal, indifference, if not refusal, to 
can*}' out the clear intentions and orders of the British 
Nation have characterised the attitude of the Civil Service. 
The Indian politician who has taken any part in Indian 
public life or who has any experience of the real govern- 
ment of the country, came to the conclusion that under 
the Indian Civil Service, who form and carry 
on the real government, no rea{ progress which in 
present circumstances of the country is indispensable can 
be expected.” A well-ordered state, as pointed out by 
Mr. Zimmern must stand for moral ends, as otherwise 
it “cannot claim the free service of the citizens.” He 
has also shown that citizenship “is civilised man's 
appointed means for the service of mankind.” The Indians 

judged by this criterion are placed in a rather unenviable 
position, for circumstanced as they are, their sense of civic 
obligation may sometimes come into conflict with their 
sense of what is right and just and this conflict must in 
certain eventualities lead to moral degradation. 
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5- The political goal, as we have seen, has beer, 
defined by Parliament, to be the attainment of self-govern- 
ment, with, however, two qualifications. It must be within 
the British Empire and its form has been defined to 
be of the responsible type. Self-government without these 
limitations would be the Swaraj of the XationarNt^. 
Their ideal also is self-government but they do not like 
to bind themselves to any set formula, their main intention 
being to be thoroughly unfettered in their attempt to realise 
the political salvation of their country. But there is n<j 
reason to think that they have the intention of severing 
the connection with the Empire, at least, at present. 
This question was thrashed out by Mr. Gandhi wiu> 
stands in support of the connection, but he is nut 
willing to bind his party to this view, in case of future even- 
tualities, for as he puts it, if the Empire be a bar to the 
realisation of the political destiny of India, and the principles 
of equality and justice be replaced by chauvinism and jingoism, 
surely no self-respecting Indian would extol the British connec- 
tion as the first and foremost principle of Indian constitutional 
development. That this question has arisen clearly shows 
that an influential section of the Indian people suspects the 
declared policy of Britain which claims to have fought the 
last war for justice and democracy. The Indians find 
themselves treated inspite of the professions as an inferior 
race within the Empire and this reacts upon their position 
in other parts of the world. It is justice that they demand 
and equality that they claim, in the Imperial possessions 
of England. Theoretical equality had been asserted 
by the British statesmen and the last Imperial Conference 
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;4ave a favourable decisio*i for India, Hut it uas not 
un.iiiimously accepted and the practice that prevails m 
South Africa, Kenya etc. leads Indian politicians fiirioush’ 
to think what thes^ profession^ really mean on the part of 
the Britishers. Without justihdng England's attitude in the 
matter, it may, ho^\e\er be said that her position is very 
difficult. She cannot displease her white subjects, some of 
whom have got responsible self-government, and in these 
cases at least interference would be much objected to. But 
the coloured population, even if they recognise the honest 
motives ’ of England, cannot be satisfied with their present 
place in the Imperial organisation of which England is the 
ostensible head. If India cannot attain self-respect and 
national consciousness within the Empire, surely it would be 
- impossible to expect of her, love and reverence for the British^ 
connection. And it is against this contingency that the 
change of the Congress creed is directed. India would be 
glad to be a member of the Briti>h Commonwealth of Nations 
but only on one condition — that she should be treated in a 
manner befitting a self-iespecti ng nation. But we must 
remember in this connection that much work remains to be 
done in India. The, .Nation cannot attain self-respect and 
independent out look, if the social order stands in the way 
of^indivkhiRl initiative. Equality outside India, wulnmt 
enforcing it within the country, is not at all logical and is 
sure to fail. A Nation cannot thrive unless ever^^ injividual 
comprising it has the fullest, opportunity of developing hi^ 
capabilities fov the benefit not merely of Tiimself but at his 
neighbours and his peopk. 

6, England has evolved self-government of a particular 
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It is after a for centuries that she has rnade her 

executive re^p^uisible to the legislature. The people have got 
tlie ultimate p<H\er in their hand.s and they exercise it 
through their reprcsentati'xs in the House of Commons 
The Cabinet derives its power from the Parliament and 
must act accorduig to its v\ishes. The device of making the 
executive an instrument in the hands of the legislature has 
obviated ah chances of friction between the two branches of 
administration, England has flourished under this type of 
gu\ eminent and in other parts of the Empire as well as 
out*>ide, experience has shown that smooth working of the 
representative institutious can be secured only under this 
particular fc»nn. It is but natural that England should have 
a liking for thi^ type of government and should hold forth 
before India the same goal which she had reached after , 
centuries <T political training. The Nationlist party in India 
however, does not like to pronounce any definite opinion 
about the suitability of this form of government. They 
would not like to have their political goal fixed upon by 
others without allowing them any say in the matter ; though 
they show a preference for some form of democratic systenn 
But like causes must lead to like results, and if we wish to* 
have a stable from of government in India under the changed 
conditions, we must have responsibility of the executive to* 
the representative bod}*. It is time for the Congress party 
at least to have a tentative programme about their political 
ideals. Let it not be said of them ‘That the\' do not kiiow^ 
what they want and*«%vonT be happy till they get it.'* 

7. The Parliament is not satisfied merely with defining 
the goal but also tries to give an idea how the goal is to be 
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achieved. Full responsible government is to be bccured tG‘ 
India by gradual stages only. The mannet and time of each, 
advance are absolutely at the discretion of the Parliament 
which promises however to be guided in its future polic}’ 
about the political advancement of this country^ by the 
amount of co-operation which it will receive and the extent 
of reliance which can be placed on the self-governing bodies, 
in India. This doctrine surely breathes a spirit of distrust 
about the political capacity of the Indian people and about 
the genuineness of their intention to work out their destiny ,, 
if that is possible within the limits of the Empire. 

S Lastly we come to the solemn Parliamentary promise 
that substantial steps should be taken for the progressive 
realisation of responsible government in India. The 
Government of India Act of 1919 was meant to carry into 
practice the wishes of the Parliament. It is an attempt 
for the gradual development of self-governing institutions 
in India and the increasing association of Indians in every 
branch of the administration. Legislative bodies with 
non-official majorities have been set up in the provinces 
as well as at Delhi, and some of the functions of the 
Provincial governments have been transferred to the popular 
ministers who are responsible to the Legislative councils 
for the policy and conduct of their department^' 
That this change is a great advance upon the old order of 
things cannot be doubted, but it is debatable whether this 
is a “substantial’ step towards responsible government. A 
close examination of the relation of the' two halves of the 
executive, the financial distribution between them and the 
influence of the permanent executive on the popular side, 
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will show that, however threat the ad\ ance may be^ 
it may not apppear to be a substantial step from the 


Indian ; 

point of view. Of 

the 

total 

net 

expenditur 

Impel ial 

and provincial, 

more 

than 

^55 

p.c. is nor 

Totable. 
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of 
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the opinion of the Legislative bodies is taken and they arc 
allowed to vote on these items, but the Govern or<, and the 
Governor General in case of imperial expenditure, have been 
empowered by Parliament to set at nought the wishes t)f the 
Legislative bodies. The Joint Committee recommended 
that this power of veto should be vigorously exercised and 
should not be put in abeyance at all ; and this advice ha- 
been already extensively^ resorted t‘>, and the considered views 
of the councils have received scant attention man}* a time 
and often. Less than lO p c. of the expenditure only has 
been placed at the disposal of the ministers and here only 
it is claimed that responsibility has been introduced in the 
Indian administration. But the position of the ministeis 
is not \"et quite satisfactory. In the nllocation of revenue, 
preference is given to the reserved departments and even when 
new taxes are imposed, there is no assurance that 
the money derived from new taxation, ostensibly for 
their benefit, will be placed fully at their disposal. 
Taxation and finance being mainly placed under re- 
iserved departments, the ministers are very' much 
handicapped. Moreover, the Governor exercises a great 
deal of influence over them. He js allowed by' the Act to 
have a voice in the selection of the ministers who hold ojffice 
during his pleasure. The Governor is not bound to be 
guided by the ministers. When he differs from them, he 
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may require action to be taken even against the ad\ict 
the ministers The transferred departments are not 
completely under the popular control, though a begin- 
ning of some sort has been made in introducing 
responsibility in the pro\incial administration. The minis- 
ters can no doubt better their position if they are men of 
towering personalit}' and are always guided by the interest 
of the people. They should be popular leaders and must 
have a strong backing in the council. It is in this way only 
that a constitutional convention might grow up which would 
place the ministers in a better position than that allowed to 
them by the Parliamentary Act. 

9. Whatever may be our opinion about the Reformed 
Constitution, it must be acknowledged that the future 
constitutional development depends much upon the working 
of these representative bodies. They contain predomina- 
tingly large^ elected majorities and if proper advantage is 
taken of this fact and party organisations are set up on a 
firm footing, it would be impossible to carry on the adminis- 
tration with an irresponsible executive. Everywhere the 
struggle has ended in the one way only viz, in making the 
executive responsible to the legislature. The present consti- 
tution is a transitional one and no sane person would take 
it to be the last word on the subject. Inspite of the distrust 
of the Parliament about our political capabilities, it is for us 
to show how we can w^ork up these ill-assorted institutions 
fo^^the furtherance of our national cause. The first requisite 
is ^ijarty organisations with definite political programmes, 
Aheady the Legislative Assembly is going to be organised 
on a party basis. The advent of the Democratic and 
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Nationalist parties has completely changed the attitude of 
the bureaucrats and they have been compelled to adopt a 
policy of sweet reasonableness in the debates. How they 
are influencing the administration is evident from the 
repeated defeats and reductions of grants that were effected 
in the last Budget. Such party organisations are much more 
necessary in the Provincial Councils. The political training 
of the masses and a national '^olidarit} are the prime requisi- 
tes- of all political advance That India is making a rapid 
progress is as clear as an> thing and there is no reason to 
doubt that the political aspirations of the people will be 
fulfilled much sooner than hoped for by many, without any 
violent upheaval if the instruments inspite of all their 
deficiencies that have been placed in our hands are properl}" 
worked. We have, however, much headway to make before 
national solidarity can be achieved and we have to prove to 
the world that we are a Nation and have to work upon the 
motto that Nations are by themselves made 



THE LEGISLATURE, 

II 

The P^^eliuimary Stages, 


1. 1 he East India Company was granted by 
its Charters the powers of making laws and ordi- 

Tho Roi^u- nances whenever necessary. The Regulating Act 
of 1773 empowered the Governor General and 
Council *‘to make and issue rules, ordinances and 
regulations for the good order and civil govern- 
ment’* of the Company’s settlement at Fort 
William and the subordinate factories and places. 
But these rules and regulations in order to be 
valid, had to be registered and published in the 
Supreme Court with its assent and approbation , 

these however could be set aside by the King in 
Act of 1781. Council. The Act of 1781 authorised the framing 
of regulations without reference to the Supreme 
Court but subject to the veto power of the King 
in Council. Such legislative functions were 
extended to the Governors and Councils of 
Madras and Bombay in 1807. Under this system 
the power of legislation was entrusted to the 
executive. 

2. A new departure was made by the Charter 

Act of 1833. The legislative powers were with- 

Chatter Act, from Madras and Bombay and the whole 

183V 

legi.slative authority was vested in the Governor 
. General in Council. This body was enlarged by 
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the addition of a 4th ordinary member who was not 
to belong to the service of the company and 
whose duty “was confined entirely to the subject 
of legislation ; he had no power to sit or vote 
except at meetings for the purpose of making 
laws and regulations.” This Council appears to 
be the first germ of what has since expanded into- 
the Indian Legislature. It was authorised to* 
make laws “for all persons, places and courts 
within the Company’s territories” and these had 
Alt ot 1857, subject to disallowance b}^ the Court of Directors 
the effect of Acts of Parliament. Further changes 
were made by the Act of 1853. The 4th or the 
Legislative Member was given the right to sit 
and vote at all meetings of the Council which was 
at the same time enlarged for legislative purposes. 
It came to include 12 members — the Governor 
General, the Commander-in-chief, the 4 ordinary 
members of the executive council, the Chief 
Justice, one Puisne Judge and 4 representative 
members from Bengal, Madras, Bombay and 
North-Western Provinces. The sittings were held 
in a building specially provided for the purpose 
and the proceedings were conducted in public. 
It however began to manifest a spirit of indepen- 
<'omicilsAct dence and adopted a policy of opposition to the 
i86t. executive. This led to the passing of the Indian 
Councils Act of i86i and the reconstitution of 
the legislative body on a new footing. The 
number of the ordinary members of the executive 
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Council Act, 
1892. 


council was increased to five, the Commander-in^ 
chief remained as before an extraordinary member. 
The Governor General nominated in addition not 
less than six or more than twelve additional 
members, at least one half to be persons not 
in the service of the Government. The functions 
of this new Council were strictly limited to 
legislation and all laws were subject to the veto 
of the Governor General or he could reserve them 
for the assent of the Queen. ‘‘Measures relating 
to the public revenue or debt, foreign relations,. 
religion,military or naval matters were not to be in- 
troduced without the Governor General's previous, 
sanction." Legislative Councils were also estab- 
lished in Bombay and Madras on a similar basis. 
The Governor General was also directed to 
establish by proclamation a legislative council for 
Bengal and was empowered to establish similar 
councils in othe** provinces. Bengal got her 
Council in 1862 and subordinate legislative bodies 
were established in other provinces under this 
Act. 

3. The Indian Councils Act of 1892 authoris- 
ed an increase in the number of members of 
the Legislative Councils and provisions were 
made for the discussion of the annual financial 
statement and the asking of questions — thus, 
relaxing the restrictions of the Act of i86i. 
The system of election was introduced tentatn 
vely — a certain number of pominations was made: 
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on the recommendation of specified persons, 
bodies and associations and this gave a represen- 
tative character to the nominated members. 
The government was not bound to accept the 
recommendation but never refused to do so. 
Act of 1909. Under the Act of 1909 the system of election was 
definitely introduced. It enlarged the Councils and 
increased their powers, by allowing the members 
to move resolutions on financial matters as well as 
on matters of general public interest. All Par- 
liamentary enactments relating to the govern- 
ment of this country were consolidated in 
in the Govt, of India Act of 1915 and certain 
amendments were introduced by the Acts of 
1916, and 1919. 

4. There were separate sets of regulations 
for every legislative council — imperial and provin* 
The Imperial cial. But those framed for the Governor GeneraFs 
der^the aS Council might be treated as typical. It was 
-of 1909. composed of the members ot the Executive 
Council with the addition of nominated and 
elected members. — 

L Ex-officio — The six ordinary members of 
of the Governor General’s Executive Council, 
the Commander-in-chief, the Governor General 
himself and the Lieutenant Governor or Chief 
Commissioner of the province in which the 

council sat 9 

II Additional Members : — 

(A) Nominated -by the Governor General, 
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the number not to exceed 35 and of whom 
not more than 28 to be officials and 3 to be 
non-official persons to be selected from the 
Indian Commercial Community, the Mahomedans 
^jnd the Landholders in the Punjab. ... 35 

(B) Elected members to be ordinarily 25 
in number, distributed as given below: — 

(/) The Provincial Legislative Councils 12. 

{it) The Landholders. 6. 

(iii) The Mahomedans ... ... 5. 

[tv) The Chambers of Commerce. 2. 

Of the additional members at least one half 
had to be non-officials ie, the number of officials 
could not be more than 30. On the other hand 
the non-officials must not be in a majority in 
the council ue, they should not number more 
than 34. So an official majority was guaranteed 
in the composition of the Council — the 9 ex- 
officio members and the 28 nominated officials 
formed a permanent majority in a Council of 69 
members. 

5. The Local Legislatures were composed 
of members of the Ejtecutive Councils (where 
these existed) and the elected and nominated mem- 
bers. 1 here was, however, an essential point of 
difference between the Imperial and the Provin- 
cial Councils viz, in having non-official majori- 
ties in the Provinces. This non-official majority 


3 
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did not always reflect the popular view, as it 
was composed not only of elected members but 
also of a substantial number of nominated mem- 
bers — varying in different provinces. Bengal 
occupied the most advantageous position looked 
at from the popular standpoint. The elected mem- 
bers represented certain special interests and 
classes and it was only indirectly that they 
might be said to represent the people of 
India, 

6. The Government of India Act of \91cj 
further enlarged the Councils and everywhere 
Act of 1919 non-officials are in a majority. Moreover partial 
responsibility has been introduced in the provinces 
and the transfen ed subjects have been placed 
in the charge of the popular ministets. The 
Indian Legislature was divided into two Houses 
— the Council of State and the Legislative 
Assembly. They met for the first time on the 
3rd. of February, 1921 ; and the members of the 
two Houses were sworn together. His Royal 
Highness the Duke of Connaught inaugurated' 
the new Legislature on the gth. February, after 
which the Houses parted company and sat in 
two places. 



The 

Bicameral 
S\'stem in 
India. 


Its origin. 


III 

The Council of State. 

r. The Bicameral System is to be found in 
almost all the ccnintries with responsible govern- 
ments. In India, however, it is for the first time 
that the second chamber — the Council of State has 
been introduced in the Imperial Legislature. On 
the result of this innovation will depend the intro- 
duction of the same system in the Provincial 
Legislative Councils. 

2. The Montague-Chelmsford Report proposed 
to create a second chamber which was to be 
composed of 50 members ; not more then 25 to be 
officials, 4 nominated non-officials and 21 elected 
non-officials. It was not the purpose of the framers 
of the Report to institute a complete bicameral sys- 
tem ; they merely wanted this bod)^ to be the final 
legislative authority in matters regarded ‘^essen- 
tiar* by the Government. The council was to 
take its part in ordinary legislative business but any 
measure certified “to be essential to the interests 
of peace, order and good government/' and passed 
by the Council of State could become law without 
further reference to the Legislative Assembly. 
The official majority— the 25 members with the 
Governor-General as President was sure to pre- 
dominate in this body. 

3. This proposal was, however, rejected by 
the Joint Parliamentary Committee. They objected 



The council 
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Its Comp- 
sition* 
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to the composition of the ]jroposed Council mainly 
for two reasons. The “official bloc” i.s generally 
the cause of great friction and discontent. Moreover 
the responsibility for emergency measures, in thcii 
opinion, should be taken up by the Governor- 
General himself after clue deliberation subject 
to the approval of Parliament ; and not indirectly 
through the official majorit}' in the council acting 
at his bidding. The Joint Committee recommended 
that the Council of State should have the status 
of a Second Chamber and should be constituted 
from the beginning a.s a revising body. Under 
Sec. 1 8 of the Act of 1919, the Council is to consist 
of 60 members of whom not more than 20 are to 
be officials. According to the Rules framed under 
the Act, 34 members are to be elected by the 
different constituencies and 6 non-officials to be 
nominated by the Government. The distribution 
between the different provinces and classes is as 
follows. — 

A. Nominated members. — 26* (the total 
maximum.) 

Officials— (maximum) 20 

Non-officials — (maximum.) 6 


^Excluding the mfeTiberfor Betar who i.'j nominated on the result of election. 



1. Elected Members— 34. 
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The representation of the different communities in 
the present Council — 



4 The franchise for the Council is restricted 
to a very small number, about 2000 in the major 
provinces, the total for the whole country beinj^' a 
Its franchise, little more than 17000. The qualifications of an 
elector are based on possession of landed 
property varying in different provinces according 
to circumstances, ^ payment of income tax on a 
sum ranging from Rs. 30000 in Bombay to 
Rs. $000 in Burma, membership past or present 
of a legislative body — imperial or provincial, tenure 

* In Bengal, the property qualification is the payment of Rs. 7500 
as land revenue or Rs. 1875 or public work cesses in the 

Burdwan or Piesidency Division and the payment of Rs. 5000 as land 
revenue or Rs. 1250 as road and public work cesses in the Dacc-u 
Rajshahi or Chittagong Division ; or an iiu’omc-tax on a sum not less 
than Rs. 12000. 
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of office on a local body Te.g. non-official chairmen 
past and present and the vice-chairmen of the 
Municipalities or District Boards) or in a Co- 
operative Banking Society (non-ofificial president 
or vice-president of any Co-operative Central Bank 
or Union or Provincial Co-operative Federation'', 
membership past, or present, of, the Senate or 
Fellowship of any University in' British India and 
the holding of titles conferred for literary merit 
eg, Mahamahopadhya or Shams-ul-ulama. Slight 
variations occur in the case of particular pro- 
vinces ; — in the United Provinces, the President 
past or Present of a Chamber of Commerce and 
the Provincial Darbaries in the Punjab are allowed 
to vote for the Council and in Bengal, the 
Europeans are excluded fron the Non-Mahomedan 
Constituencies. 

5. It was the ambition of the framers of the 
Itschaiacter Constitutional Report that ‘*the Council should 
develop something of the experience and dignity 
of a body of elder statesmen’* and they recommend- 
ed that every attempt should be made to give it 
'‘a senatorial character and the quality lusually 
regarded as appropriate to a revising chamber”. 
It was with this object in view that a varied 
franchise was introduced and it was intended to 
include not only the landlords and the plutocrats 
but also the intelligentia. But the defect of the 
arrangement at present seems to be that the 
landlords are in a large majority and in the last 
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election, they captured by far the major number 
of seats. In course of time we can expect that 
the landlords and the plutocrats will be in a 
minority and the intelligentia will secure its 
proper place in the constitutional machinery. 'The 
Legislative bodies — Provincial and Imperial, have 
been very much enlarged and every new election to 
these bodies will mean an addition to the number 
of electors for th^ Council of State. The increase 
will also go on in the case of the chairmen of 
the local bodies — the Municipalities, the District 
Boards and the Co operative Societies and the 
members of the Senates of the Universities in the 
country. So we can confidently expect that the 
present minority will be converted into 
majority in the course of about 20 or 25 }'cars. 

- India cannot, however, be expected to be satisfied 
with this arrangement for so long a period of 
time. She will surely demand a radical change 
in the constitution of the Council of State in order 
to invest it with a really in flu ential senatorial 
character. 

6. The Council is not surely fit for the 
The great task entrusted to it. It has clearly falsified 

I>rawbacks. hopes of the framers of the Constitutional 
Report They are not a body of elder statesmen ; 
some of them are surely old, but in no sense can 
the majority of the body be entitled to the 
epithet ‘^statesmen/' They are, with the excep- 
tion of tw'o or three only, who are in the forefront 
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of Indian political arena, rich landlords and 
merchants whose only claim to lead the country 
is the possession of wealth. The average member of 
the Council is nothing but a mediocre and in the 
case of some, they are intellectually below the 
point. There are members of this body who had 
been characterised as ‘Triends of every country 
except their own.'' 

7. A revising Chamber is a check on the 
popular House when it is likely to give way to a. 
momentary fit of passion. It thus saves the 
. nation from a sudden blunder and gives it time 
to think over the matter. Ultimately, however,, 
the popular House is sure to have its way. But ; 
generally the duty of the second Chamber is to- 
revise carefully and in leisure the Bills passed by 
the popular House. The fullest benefit cannot be; 
expected from the present Council of State. It is. 
practically a homogeneous body oii the non- 
official side, composed mainly of landlords and can 
not be deemed to reflect the best mind of India. The 
educated classes, the merchants and the politicians 
have not their due share of influence in the 
Council and its very composition makes it a body 
subservient to the executiye. The members are 
intensely conservative in temperament and are 
always in expectation of honours ^ from the < 

fit Is'-'intereadug'; to ■vnbte.that . 24 v.iuembers; outvof:40;'noU'oSq|^^||^ 
the Cduucii "Of Btaleyare title-holders \ whila ^ only' are ;; 
':the/Legislalive:'Assembly^out;'W^ 
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its powers. 


executive and are also ill-fitted by their education 
and environment to take a bold stand on behalf 
of the people. The loss of the mdin j^ortion of Rt. 
Honourable Mr. Sastri’s Rcsolutio?! for the modi- 
fication of the law about the finiiL; uj)on mobs in 
riots based mainly on English pn>cediire, surel\' 
does not rebound to the credit of the Council in 
the eyes of the people. The Council is likely to 
be a stumbling block to liberal legislation and a 
hand-maid to the executive 

8. There is, however, a vcr\’ important check 
on the power of the Council. In case it differs from 
the Legislative xAssembly, the question is to be deci- 
ded by a joint voting of the two Houses The i)Oi)U- 
lar House will then surely predominate. The total 
maximum number for the two Houses is 304, of 
which the Legislative Asscmbl}^ with its elected 
104, contributes 144. Con.scquently, when the 
Legislative Assembly is really in earnest, it is 
likely to carry the day. Thus an impasse is 
averted in the Indian Legislative machincr\\ 
and this may be deemed to be an im])rovemcnt on 
the arrangement of the British Legislature. 

9. The Second Chamber came to be grafted to 
the Indian constitution by a sheer chance. Its 
establishment was not due to the deliberate recog- 
nition of the necessity for the introduction of the 
bicameral system in India. In the present circum- 
stances, the Council of State seems to be a super- 
fluous body. A Second Chamber is no doubt a 
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necessity in a Self-Governing countr}’ where tlie 
popular House with supreme powei in its hands 
is likely to misuse it under the influence of passion 
■or anger. But in India the power of the Legis- 
lative Assembl}' is hedged round on all sides by 
checks and safeguards. In linancial matters tive- 
sixths of the net expenditure is outside the 
purview of the Assembly and even in the case 
of the remaining one-sixth the Government of India 
is not bound to accept the decision of the Legis- 
lature. The power of certification and of veto which 
is meant to be real, as recommended by the Joint 
Committee and of passing ordinances, places the 
executive in a very favourable position as regards 
the Legislature in India. *‘The Government of 
India is not responsible to the people of this 
country but to the British Parliament” for the 
administration of this land and they are sure to 
scrutini.se the doings of the Legislative Assembly 
and they have ample powers to keep the popular 
representatives on the straight path. It is surely 
unlikely that the Legi.slative Assembly would 
misuse its power while acting under so many 
restrictions and even if it does so, the consequence 
will be negligible, the executive being ever on the 
watch to set it aright Thus the necessity of a 
Second Chamber did not convince the India poli- 
ticians. It is the centre of conservatism in the coun- 
try, and the Government relying too much upon its 
advice is likely to be out of touch with the people. 
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The future 
development 


ic>. With the financial powers, whatever these 
might amount to, vested mainly in the Legislative 
Assembly, it will surely become far more powerful 
than the Council and the last few sessions conclu- 
sively proved that the Assembly was going to 
make a determined effort to overshadow the other 
body. In course of time it is sure to be successful 
in Its attempts and it will be the Lower House 
which will attract the best elements and the ablest 
statesmen in the country. No one with ability 
will surely like to be the member of a dignified 
debating society, which entails so much expendi- 
ture of time and money. 

II. Though at present India has no need for 
the Council, yet a time may come, if the ultimate 
hopes of the people be realised, when the Second 
Chamber will take its proper place in the Consti- 
tution. Sooner or later India is sure to have 
Responsible Government in the Provinces as well 
as for the whole Empire. The country will be 
divided into a number of provinces or states^ 
everywhere the executive being responsible to the 
legislature. And in this scheme, the Native states 
will not be allowed to stand by; the wave of 
Nationalism will carry everything before it, and 
the position of the Indian Princes will be analogous 
to that of the constitutional Governors in the 
British provinces. The Central Legislature will 
be concerned mainly with the imperial interests 
and there also the executive must ultimately 
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become responsible to the Legislature. The 
questions concerning the whole country e, g, tariffs, 
customs, defence etc. will come under the immediate 
control of the Imperial Legislature. Then and 
then only a Second Chamber will be a necessity 
for India. It will represent the Slates or Provinces 
while the Popular House will represent the people 
at large. Future India will be a federation of 
Stales and the Council is sure to occupy a promi- 
nent position over the affairs of the country like 
the Senate in the United States but a complete 
revolution must be effected in its composition and 
franchise before it can take its proper share in the 
administration of the land. 



1 he 

Assembly. 


its Compo 
sition. 


« One 
Berar. 


IV. 


The Legislative Assembly 

r. The Indian Legislative Assembly is nothing- 
but the old Imperial Council under the Minto^ 
Morley Reforms, changed in its composition ancf 
functions to meet the altered political necessities 
of the country. Only 35 members elected on* 
highly restricted franchise were not deemed by the- 
authors of the Constitutional Report, adequate- 
enough to represent properly the interests and' 
classes in the country and they also wanted to* 
give greater voice to the people in the adminis- 
tration by eliminating the official majority. 

2. It is composed under the Rules of 144 
members, of which 104 members are elected by 
various constituencies and 40 members are nomi- 
nated by Government. 

A* Nominated Members —41* 

Officials — (maximum) — 20 
Non-officials— (maximum)— '15* 

The total maximum— 41 

person to be nominated as the result of an election held in 



B. Elected Meinber$ — 103- (excluding the Member for Berar). 
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The distribution of the seats among the different 
communities in the last election : — 



Elected. 

Officials. 

Nominated 

Non-officials 

Total 

Hindus 

57 

4 

6 

67 

Mahomedans 

33 

2 

3 

38 

Parsis 

2 



2 

Burmese 

I 



I 

Sikhs 

2 


I 

3 

Europeans 

9 

18 

2 

29 

Anglo-Indian 



I 

I 


104 

24 


J4I 


3. The franchise varies in the different provi- 
nces. In fixing the voting qualifications an 
Francise. attempt was made in each province to enfranchise 
approximately the number of persons who bear 
the same proportion to the total number of electors 
for the Provincial Council as the elected members 
of the Legislative Assembly from the Province 
bear to the total number of elected members of 
that Provincial Council. In Bengal, for example, 
the total number of electors for the Legislative 
Council is 10,19,906 and the number of representa- 
tives from Bengal to the Assemly is 17. The 






In BenjraK 
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number of elected members to the Bengal Council 
is 1 13 and according to these figures the number 
of electors for the Legislative Assembly in Bengal 
should be approximately -yV-g of 10, 19,9061.6. about 
1 53000. The voting qualifications were fixed with 
a view to get a number approximate to it and the 
actual figures were found after drawing up the 
electoral rolls to be 1 84000; the result of this arrange- 
ment was that the qualifications had to be varied 
for the different provinces not with a view to 
enfranchise the same c lass of people but only to 
get a certain figure for each province and this was 
fixed merely on a theoretical consideration. The 
franchise for the general constituencies depends 
on the possession of certain landed property or an 
yearly income, the minimum being the amount 
assessable to income-tax and both of these varied 
for the different provinces, the difference being 
due to the systems of land tenure and their 
general condition e.g. where the people are 
comparatively prosperous the franchise is much 
higher. The voting qualifications for the province 
of Bengal are as follows — 

A. General ^Constituencies — residence in the 
constituency and payment of 

(a) a consolidated rate of not less than Rs. 60 
or other taxes not less than Rs. lOO in the town of 
Calcutta ; 

(b) municipal taxes of not less than Rs, 10 in 
the mxmicipality of Howrah or Cossipore-thitpore 

3 
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and municipal or cantonment taxes of not less 
than Rs S in any other municipality or canton- 
ment ; 

(c) road and public work cesses of not less 
than Rs. 5 ; 

(d) chaukidari tax or union rate of not less 
than Rs. 5 ; or 

(e) income-tax on an income of not less than 
Rs. 5000. 

B. Special Constituencies — 

(i) The European constituency — A person to 
be qualified for it must be a E'urdpean with a place 
of residence in' this constituency and pay an 
income-tax on a sum of Rs. 12000. 

(ii) The Landholders* constituency — 'The 
qualifications are residence in the constituency 
and payment of land revenue of not less than 
Rs. 6000 or of road ami public work cesses of not 
less than Rs. 1500 in the Burdwan or Presidency 
Division ; or of land revenue amounting to not 
less than Rs. 4000 or road and public work 
cesses amounting to not less than Rs. rooo in the 
Dacca, Rajshahi or Chittagong Division. 

(iii) The Indian Commerce Constituencies : — 
Thf rrxfembers of t^e Bengal National Chamber of 
Commerce, Marwari Association and Bengal 
Mahajan Sabha are qualified, as electors respect- 
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Jvely for the constituencies comprising the Cham- 
ber, Association or Sabha of which they are mem- 
bers. 

The franchise in the other provinces is moulded 
on this system but with great variations e. g. 
one of the qualifications for an elector in a general 
constituency is the payment of income-tax on a 
sum not less than Rs. 5000 in Bengal, the Punjab 
and Delhi ; Rs. 2000 in Madras, Bombay, U. P. 
and C. P., Rs. 3840 in Behar and Orissa and 
Rs. 3600 in Assam ; similar variations are found 
in other cases too. 

4- The Assembly differs in many important 
respects from the old Imperial Council. It is 
far more democratic in its composition. The 
members come from all parts of the Empire and 
represent all important interests and communities 
in this vast country. They are generally recrui- 
ted from the prosperous middle c' ss people. 
Merchants, lawyer-s, teachers aud L: -iBords have 
all theii lepresentatives in this body j the lawyers 
being much in prominence. The agr,^ Itural inte- 
re.st is represented by the big landlords and the 
rich agriculturists and that very imperfectly too. 
The franchise is so high that the peasant proprie^ 
tors are practically excluded from thi.s body and 
it cannot be deemed as democratic u' me would 
wish. 

S* In the new Assembly • th;. number of 
members had to be increased to give all the inte- 
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rests and communities fair representation and 
proper share of influence and this has introduc- 
ed a greater variety in its composition. Moreover 
the large non* official majority and increased oppor- 
tunities for shaping the political destinies of the 
land, have converted the old, inert, lifeless council 
into a body impelled by enthusiasm and earnest- 
ness, thoroughly conscious of its power and bent 
on exercising it to the fullest extent for the wel- 
fare of the country. It has gained in dignity and 
has succeeded in creating a very good impres- 
sion on the popular mind for its strong stand on 
behalf of the national cause. 

6. The Assembly has passed through only 4 
sessions and it is very difficult to pronounce any 
definite opinion on its working. But within this 
time great advance has been made on the right 
direction. The new experiment was much handi- 
capped by the strong opposition of the Congress 
party which had embraced the non-co-operation 
programme and made a strong effort for boycott- 
ing the Councils. This led to a great loss to the 
Assembly which was deprived of some of the best 
and ablest political leaders of the country in its 
greatest need. Their ability and political acumen 
were lost to the new Councils and their place was 
filled up by persons some of whom had never any 
chance of being returned to the Legislative bodies 
and who are in no way fitted by education or 
political training to sit in them. Thus the Legis- 
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lative Assembly as a result of the Non-co-operation 
Movement stands as a* loser on two counts — 
in losing some of ' the best political leaders 
of the country and in getting itself filled up partly 
by unfit and undesirable persons. It is only 
by gradual steps that this defect has been 
partially remedied and new leaders have arisen 
whose capabilities have been evolved as a result of 
experience. When the Assembly met for the first 
time, it presented a woeful picture of lack of 
cohesion and want of political organisation. The 
elected members had no common political pro- 
gramme, no party system and did not owe any 
allegiance to any common leader. The personal 
element had its full play and provincial rivalries 
stood in the way of united action. These draw- 
backs made it impossible for the Assembly to 
utilise its powers to the best advantage. The 
officials influenced the body far in excess of their 
numerical strength nor were the popular represen- 
tatives fully conscious of their new powers and 
opportunities. The inauguration of the Demo- 
cratic Party, the credit of which is due to Dr. Gour, 
Mr. Ginwala, Mr. Neogi and others has completely 
changed the tone of the Assembly. Not only has 
greater prominence been given to political prin- 
ciples as against the personal element but it has 
made it possible for the non-officials to act in 
concert on all important matters presented before 
the Assembly and offer a determined and some- 
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times decisive opposition to the government 
measures when these run counter to the popular 
jvish. Sir Sivaswamy Ayer with his ultra-moderates 
has set up the Nationalist party which stands mid- 
way between the Democrats and the Governmrnt. 
It is only through strong organisation and 
concerted action that the Assembly can hope to 
derive the fullest benefit out of the Reforms of 
1919. 

7. Better organisation and recognition of its 
own powers have led to a great change in the 
nature of the debates in the House. The members 
of the old council knew very well that they had no 
hope against the opposition of the officials and the 
tone of the debate was apologetic and they gene- 
rally finished their orations with earnest prayers 
to the government to accede to their requests. 
Their written speeches were gravely read in the 
House and were full of platitudes and high political 
maxims. All these but lent colour to the unreality 
and hollowness of the discussions. It was after 
all a one-sided affair and the officials in the 
plentitude of their power did not care for the 
opinion of the popular representatives. The new 
constitution has led to a reality and earnestness 
in the debates which are now conducted in a 
businesslike manner . and in which the officials 
enter fully on ’a footing of equality ; all questions 
are thrashed out and debated from all points of 
view. A spirit of aggressive self-reliance and a 
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sense of responsibility can be met with in the 
debates and some of the members have manifested 
a debating capacity which does credit to experien- 
ced parliamentarians. But the great drawback 
under which the elected members labour is the 
want of political education in the electorates re- 
turning them to the Assembly. The electors are 
ignorant of the issues at stake and the members 
aiatuially cannot expect any support in their 
attempts. The party organisation in order to be 
effective must be based upon the support of the 
masses. The electors have to be educated and the 
party organisation has to be extended to the 
electorates. The influence of the elected members 
can triumph only when they have the country at 
their back and ready to help and actively support 
her representatives in the Assemble. An intimate 
connection between the electors, and their 
representatives makes for real political advance 
and the utmost sympathy and co-operation between 
them will lead to an early attainment of the 
political 'T^oal, broadbased on democratic principles. 
The electors must know and fully understand the 
work of their representatives in the Legislature 
and hold them responsible for what they say and 
do on their behalf. 1 he members also must expect 
and receive the, moral support from their constitu- 
encies in their struggles. Mutual understanding 
between the electors and -the elected will surely be 
thoroughly effective in checking the high-handed 
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conduct of the executive who g^enerally take advan- 
tage of the political isolation of the Indian 
legislators. 

8. The constitution of the present Assembly 
'fhe Political inspite of the great advance is not fully Satisfactori- 
Programme. and its powers are hedged round by man)- restric- 
tions. Yet within this short time it has evoh'ed 
an individuality of its own and is trying to impress 
certain principles about finance, commerce and de- 
fence on the Indian government and it has done 
its utmost to bring about a change in the angle of 
vision on all matters pertaining to India, her 
material, moral and political advancement 

9 Tne Assembly has manifested a spirit ot 
independence and is highly jealous of its rights 
and prerogatives. It chafes under the restrictions 
imposed on it by the Parliamentary Acts and is 
not satisfied with an irremovable executive which 
is not responsible to the Indian people but profess- 
es to act under the guidance of an authority 6ooo 
miles away. This led to the moving of the Reso- 
lution for a further advance towards responsible 
government at an early date. The same spirit 
actuates the Assembly in its attitude towards 
the Council of State and the executive branch 
of the government. The members refused to 
acknov««ledge the superiority of the Council of 
State and demanded equality of status and claimed 
equal allowances and the' title of Honourable*' 
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with the members of the Council They also 
wanted exclusive financial control and contested 
the right of the Council to have any voice in the 
Budget or 'the Money Bills. The question was 
cleverly shelved and no finality was reached but a 
convention is already in the making, transferr- 
ing practically the whole financial control to the 
Assembly. In money bills the Council has equal 
right with the Assembly but during the last two 
years it was only on one occasion that the Council 
introduced any important amendment — the reduc- 
tiort of the proposed postal rate in the Budget 
for 1921—22. 

10. The officials have not the same smooth- 
sailing as in the old Council. Any show of supe- 
riority, intolerance or haughtiness is sure to lead 
to a crushing defeat. The House may be cajoled 
or left to its good sense but can never be 
coerced. It is ready to be guided in its delibera- 
tions by the officials but would never consent to* 
allow them any domineering voice on the questions 
put before the House. This has thoroughly changed 
the attitude of the officials towards the popular 
representatives. 

n. *‘India for the Indians*' is the guiding 
principle and the members are determined to make 
their country self-contained. The claim for the 
Indianisation of the Services has been pushed up 
vigorously and though much remains to be done 
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in this matter at least a proper beginning has been 
made. A foreign or semi-foreign agency cannot 
be expected to e«»ter full-heartedly in the new 
schemes which are meant to change the character 
of the present wooden and immobile system. 
The Indianisation of the Services is necessary not 
merely in the interest of the future progress, bu^ 
also to satisfy the grovying spirit of beif-respect 
among the people of this land. The same prin 
eiple ihfluehces the economic deliberations. Ihe 
members are practically all protectionists and they 
ardently desire to bring about the industrial revival 
of the country and believe protection to be one of 
the most important factors in their attempt. 

12, It is however on questions of defence that 
they feel very acutely. Military expenditure is 
included in the non-votable list and absorbs a 
very high percentage of the total net revenue. The 
Assembly wanted to have a decisive voice over the 
expenditure on military affairs, and passed a Re- 
solution requesting the Governor-General to allow 
them to vote on the military expenses. Though 
this request has not been allowed on the ground 
of legal technicalities, yet they have succeeded in 
getting certain important principles well-defined 
about the military policy of the country. The 
Committee of the House which considered the 
Esher Report recommended that the Indian Army 
should be an independent unit and ndt subordi- 
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nate to the Chief of the Imperial Staff. It is to be 
maintained not for Imperial purposes but to serve 
the interest of India and it should be Indianised as 
far as possible at an early date. National defence 
is the first consideration of a state and it is but 
natural that the Assembly wants t«) have a real 
control over the military policy of the country 
which had been denied to it by the Parliament 
of England. 



V. 


rhuir im- 
|K»rtance. 


The 

composition. 


The Legislative Councils, 

I. The framers of the Constitutional 
Report attached a great deal of importance to. 
the Provincial Councils, as it was here that they 
proposed to introduce certain amount of res- 
ponsibility in the administration of the country. 
Their second recommendation in the Report 
was as follows : — 

'"The Provinces are the domain in which 
the earliest steps towards the progressive re- 
alisation of responsible Government should be 
taken. Some measure of responsibility should 
be given at once, and our aim is to give com- 
plete responsibility as soon as conditions permit. 
This involves at once giving the provinces the 
largest measure of independence, legislativ^e, 
administrative and financial, of Ihe Government 
of India which is compatible with the due 
discharge by the latter of its own responsibi- 
lities.” It is therefore natural that these Councils* 
should demand close attention on the part of 
the Indian politicians. They have got a much 
larger percentage of non-officials than the Indian 
Legislature, Their Composition and Constituen- 
cies are given below : — 
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2. A general idea about the franchise may 
be gathered by taking the case of Bengal as 
typical. An elector in a General Constituency 
(Mahomadan or Non-Mahomadan) must have paid 
one of the following taxes with the mini- 
mum noted against them : — 

(a) Municipal tax of Rs, i/8 as. (in Howrah 
and Cossipore-Chitpur Rs. 3) ; 

(b) Road and public work cesses of Re. i ; 

(c) Choukidari tax of Rs. 2, or 

(d) * income tax on an income of Rs. 2000 ; 

Or 

must be a retired, pensioned or discharged 
■ofHcer, non-commissioned officer or soldier of 
His Majesty’s regular forces. The qualifications for 
•Calcutta constituencies are much higher. 

In the Landholders’ Constituencies the amount 
of land revenue or public works cesses paid 
by the Zaminders in the Presidency and Bur- 
■dwan Divisions must not be less than Rs. 4500 
iynd Rs. 1125 re^pectively per annum and in 
the case of Dacca, Rajshahy and Chittagong 
Divisions must not be less than Rs. 3000 8 i 
Rs. 750 respectively per year. An ’elector for 
the Calcutta University Constituency must have 
a place of residence in Bengal and should be 
a member of the Senate, an Honorary Fellow or 
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a graduate of the University of not less than 
7 years' standing. The members representing 
the commercial and industrial interests are dis- 
tributed among the different associations connected 
with trade and commerce or agriculture. — 


(a) Bengal Chamber of Commerce ... 6 

f'b) Indian Jute Mills Association 2 

fc) Indian Tea Association ... i 

(d) Indian Mining Association ... i 

e) Calcutta Trades Association ... i 

(f) Bengal National Chamber of 

Commerce* ... 2 

fg) Bengal Marwari Association ... i 

(h) Bengal Mahajan Sabha ... i 


15 

The electors for these constituencies must have 
a place of residence in India and should be the 
members of these associatians. 

3, The first important characteristic of these 
bodies is a thorough want of organisation. The 
ractens^cJ pur^?ue a vacillating policy and it is only 

by fits and starts that they try to assert themselves. 
This must appear to be strange when we compare 
their composition with that of the Legislative 
Assembly. It is due partly to the unsatisfactory 
result of the last election. The Councils are 
coiap*»se^J mainly of persons without much know- 
ledge of political affairs. Many of the members are 
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not equipped with sufficient education to under- 
stand properly the importance and bearing of the 
different subjects placed before them. It is surely 
very difficult for them to come to any decision on 
matters which they but very imperfectly under- 
stand, nor do they appreciate the value of and 
the necessity for a strong organisation on the part 
of the non-officials. 

4. The ministers have a great deal of injfluence 
and a personal following in these bodies. I'he 
majority of the better type of members belong 
not only to the same political school but had 
worked side by side with the ministers as their 
leaders b::‘fore their advent to the councils. It is- 
but natural that thes^- merhbers' should be disin- 
clined to adopt a policy of permanent antagonism 
to that of the ministers, even when they are com- 
pelled undt-r the constitution to side with the 
permanent executive against the popular will. 
The ministers enjoy many peculiar advantages — 
they are member - of the Government and leaders 
of an important and vocal section in the councils.. 
They are thus best fitted to bring about compro- 
mises ; the members also do not like to disregard 
their advice and to go to extremes, and to ^ range 
themselves in permanent opposition against their 
erstwhile leaders. We must also make some 
allowance for the largo patronage in the hands of 
the mimisters and its indirect** hifiu^h’ce off at least 
some of the membeis who generally live in expec- 
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tation of favours to come from the executive. It 
is the indifference of the electorates that has made 
this state of affairs possible. But there is no reason 
to doubt that important changes are impending 
and the people will assuredly come to their own 
in the next election, if not earlier. Already the 
the councils have become restive and now and then 
take a strong attitude; but it is absolutely necessary 
that they should be consistent throughout and 
refuse to be browbeaten or cajoled by anybody. 
What is wanted from them is the sense of respon- 
sibility and a determination to prove their capacity 
and to do their best for the country. Where the 
final decision does not lie with the councils, it is 
surely impolitic to shoulder the responsibility 
thurst upon them and to effect compromises not 
from the plentitude of power but from a sense of 
helplessness. 

5. The Bombay Council has made a good 
impression on the public. In Madras the Council 
is equally strong but is • much hampered by 
executive interference. It is very difficult 
to pronounce any favourable opinion about the 
Bengal Council. Looked at from whatever stand- 
point it has exhibited weakness and vacillation. 
In Behar and Orissa and the Central Provinces 
the ’ non-officials have got greater solidarity 
which should* be ascribed partly at least, to 
higher homogeneity in the composition of these 
bodies. 
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6. Alread}^ the Councils are impatient at 
the smallness of the work entrusted to them. 
The members entered the councils with the 
high hopes of shaping the policy of the admi- 
nistration. But the scant respect with which 
they are treated is due to their own weakness 
and want '^f org-/ and ag-i-, the 

deliberate opinions of the Councils have been 
vetoed by the executive on very unconvincing 
grounds For this the Councils must thank 
themselves. In politics, organisation and consis- 
tent policy with an eye to the interest of the 
country are the prime desiderata of success. 


4 



VI. 

The Electoral Rules and Procedure. 


The electo- 
rates 


I. The members are elected by the different 
Electoiates in accordance with the procedure laid 
down in the Rules framed hy the Governor General 
in Council with the approval of the Secretary of 
State in Council. The Electorates are divided into- 
3 classes — the General, Communal and Special. In 
the General Constituencies the same voting quali- 
fications apply to all communities (e.g.in the Council 
of State, the Central Provinces and Burma consti- 
tuencies ; in the Assembly the Delhi constituency, 
or in Assam Council the Shillong constituency.) The 
consideration of communal representation led to- 
the reservation of a fixed number of seats for cer- 
tain important communities who are in a perma- 
nent minorit}' — the Muhamadans, the Europeans^ 
the Sikhs in the Punjab, the Anglo-Indians in 
Madras and Bengal and the Indian Christian^ 
only in Madras. When the smaller communities 
are not allowed communal representation they are 
included among the Non-Muhamadans ; and the 
rest of the seats allotted to communal electorates 
after reserving a fixed number of seats for the 
favoured communities are grouped together under 
this head. The term “ Noi>Muhamadan” is very 
indefinite. It excludes not only the Muhamadans 
but also in some cases— the P:urOpeans, the Sikhs, 
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the Anglo-Indians and the Indian Christians where 
these communities have got a number of seats set 
apart for them. Sometimes it is used in the sense 
'^General*' of General and a confusion is likely to arise as 
"Special'" the two terms ‘Generar and ‘^Non-Muhamadan'' 
are not employed in their strict sense and are 
treated as interchangeable words in the Rules* 
For practical purposes the term ‘^General Consti- 
tuency” should exclude the idea of communal repre- 
sentation and the “Non-Muhamadans” should 
include the Hindus and the other communities who 
have not got seats reserved for them in the Legis- 
lative bodies. Lastly we came to the third section 
— the ‘^Special” Electorates. Here we have a num- 
ber of interests represented — the commercial, indus- 
trial, agricultural and educational The Associa- 
tions* and 'Societies devoted to industry, commerce 
and trade, the Land-holders and the Universities 
are formed into special constituencies with definite 
seats to these bodies with different voting qualifi- 
cations for each of them. 

2. Persons under 25 years of age, officials, 
females, men adjudged by a Court to be of unsound 
quTltfiLtions mind, undischarged insolvents or discharged 
for members insolvents who have not obtained certificates 
from the Court to the effect that their insol- 
vency was due to misfortune and not * to any 
misconduct on their part and those who are 
already members of a legislative body^ are 
ineligible for election or nomination to a Legislative 
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House. The following additional disqualifications 
may be removed by the orders of the executive- 
persons who are not British subjects or who had 
been debarred from practising as legal practitioners, 
or convicted by a criminal court to transportation 
or imprisonment for more than 6 months unle.ss 
pardoned, or convicted of an ofibnce, under the 
Indian Penal Code showing moral turpitude punish- 
able with imprisonment for more than 6 months, 
or found guilty of corrupt practices at elections 
and debarred for 5 years. 

3. The voters are disqualified if they are fema- 
les, under 21 years of age, adjudged b}’ a competent 
court to be of unsound mind, not British subjects 
or convicted of an offence under Chapter IX.A of 
the Indian Penal Code punishable with imprison- 
ment for a term exceeding 6 months or guilty of 
corrupt practices at elections. The disqualifications 
in the last 3 cases may be removed by the Gover- 
nors, and the sex disqualification may be removed 
by a resolution of the Legislative Body concerned 
and already some of the provinces have passed 
resolutions allowing women to participate in 
elections, 

4, An Electoral Roll is prepared for each 
constituency and it includes the names of all 
persons, appearing to be entitled to be registered as 
electors for that constituency. Any one who claims 
to have his name included in these lists or any 
person who objects to the entry of any name in 
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any such draft, may send a statement of any such 
claim or objection '"within a specified period, after 
the publication of the draft, to the Revising 
Officer. The decisions of the Revising Officer upon 
all such claims or objections are final and the Elec- 
toral Rolls with necessary additions or alterations 
are published for public information and are deem- 
ed to be conclusive evidence for the purpose of de- 
termining whether any person is an elector or not, 
and these lists generally remain in force for 3 
years. We have also separate dists for the Special 
Constituencies — the Landholders, the Universities, 
the Chambers of Commerce etc. It must be marked 
that when the same class or community returns 
members to the Imperial and Provincial Councils 
the electoral rolls generally differ, as the qualifica- 
tions of voters are not the same for all these 
bodies. So we have separate electoral rolls 
for the Council of State, the Assembly and the Pro- 
vincial Councils. There are however rare exceptions 

the same electoral roll for European constituen- 
cy in Bombay is applicable to the Provincial 
Council and the Legislative Assembly. 

5. No person is allowed to vote in more than 
one General or Communal Constituency, But this 
is no bar to the exercise of an additional vote or 
votes in the Special Constituencies if one has. the 
necessary qualifications. If a person has the 
qualifications of an elector in the several districts 
of Bengal, he shall exercise his vote in only one 
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constituency. But if he be a graduate of 7 years' 
standing he shall vote for the Calcutta University, 
as a land-lord he may have a third vote and if he 
be a member of the Mahajan Sabha a fourth one, 
and so on, 

6. A person may stand as a candidate for 
election when he has the necessary qualifications 
under the Rules, has been duly nominated, and 
has appointed himself or any other person as his 
election agent, on or before the date of his nomi- 
nation. In case he withdraws his candidature, 
he is not allowed to cancel the withdrawal or to be 
renominated. When the number of candidates 
is equal to the number of vacancies, all such can- 
didates are declared duly elected but when the 
vacancies fall short of the number of candidates, 
a poll has to be taken. The votes are given by bal- 
lot and no one is allowed to vote by proxy. In the 
case of general and Landholders' constituencies 
for the Assembly and the Provincial Councils the 
votes have to be exercised in person. Eaqh elector 
has one vote or as many as the number of members 
to be returned by a Constituency. The polling 
officer hands over a piece of paper with the 
names of all the condidates duly nominated for 
the vacancy, or vacancies in the case of a plural 
constituency. The elector makes the mark of a 
cross against the name of the candidate to whom 
he gives his vote. The Polling Officers send the 
ballot-boxes to the Returning Officer for the cons- 
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tituency who on receipt of the voting papers, exa- 
mines them to see whether they have been cor- 
rectly filled up ; in case the instructions have not 
been properly complied with, he rejects such pa- 
pers as invalid, The votes are counted by or 
under the supervision of the Returning Officer, 
and the candidates or their duly authorised re- 
presentatives are allowed to be present at the 
time of counting, In case of an objection, the 
.decision of the Returning Officer is final and 
after all the votes have been counted he declares 
the Candidate or Candidates ( in plural constitu- 
encies ) to whom the largest number of votes, has 
been given to be elected and the names of the 
elected candidates are published in the Official 
'Gazette. In case of an equality of votes, the deci- 
sion is arrived at by lot. 

7. When a person is elected by two Constituen- 
cies or more, he is allowed the choice of representing 
any one of them, but in case he fails to make' the 
choice within a specified time all his elections are 
to be considered void, and new elections roust take 
place to fill up the vacancies. 

8. Every person who is elected or nominated 
to be a member of the Legislature — Imperial or 
Provincial, must, before taking his seat, make at 
a meeting of the House an Oath or Affirmation 
of his Allegiance to the Crown. He has to solemnly 
sweat (or affirm) that he shall be faithful and bear 
true allegiance to His Majesty the King, his heirs 
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and successors and that he shall faithfully discharge 
the duty of the office, upon which he is about to 
enter. If he fails to make the oath or affirmation 
within a reasonable time the Government shall 
declare his election or nomination void and his 
seat vacant 

9. An election is declared void if any corrupt 
practice is committed in connection with it. Bri- 
bery, undue influence, personation,, publication of 
false statements, or incurring expenditure or em- 
ploying any person in contravention oi the Rules,, 
are deemed corrupt practices. Bribery in this 
connection, embraces any gift, offer or promise 
of any gratification by^ a candidate or his agent 
or any other person with theii connivance; grati- 
fication is not restricted merely to pecuniary ones 
but includes all forms of entertainment and all 
forms of employment for reward unless authorised 
by election rules. Any direct or indirect intefer- 
ence with the i ight of any person to stand or not 
to stand or to withdraw from standing as a candi- 
date by means of any violence, injury, restraint or 
fraud or any threat including that of ;divine displea- 
sure or of spiritual censure, is considered to be 
undue influence under the law; The publication 
by a candidate or his agent or by any person with 
hisconnivanceofany statement of fact, which is false 
or “is known to be false, in relation to the personal 
character or conduct of any candidate and which 
statement is reasonably calcutated to prejudice 
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such candidate’s election, makes the election of the 
returned member void. Lastly to procure or abet 
the giving of a vote, in the name of a voter who- 
is not the person giving such a vote, is also deemed 
to be a corrupt practice. Payment for conveyance^ 
hiring of liquor shops etc. are forbidden. 

lo Every candidate must appoint himself or 
any other person who is not disqualified under the 
rules, his election agent at the time of his nomi- 
nation. When a vacancy occurs due to dismissal 
or death, another agent? must be immediately ap- 
pointed. The duty of the agent is to keep a strict 
account of all the expenses incidental to the 
election and a detailed return has to be sub- 
mitted by the candidate himself or his election 
agent to the Returning Officer, within a certain 
period, as fixed by the Government. The maxi- 
mum scale of election expenses and the number 
or description of persons who may be employed 
for payment, in connection with any election for 
the different constituencies, are fixed by notifica- 
tion in the Gazette. 

1 1 . The validity of an election may be ques- 
tioned by a candidate or an elector on the presen- 
tation of an election petition within 14 days of 
the publication of the result . of election and it 
should contain a 'concise statement of the 
material facts on which the petitioner relies, 
and the corrupt practice that he alleges 
and the petition must be accompained by 
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a deposit of Rs. looo. The Government will then 
appoint 3 Commissioners whose duty it will be to 
investigate all the allegations and to report whe- 
ther grave irregularities or corrupt practices had 
been committed. If so, the election is void. It is 
also the duty of the Commissioners to adjudge 
the guilt of the persons concerned. 

12. The elected members hold office for the 
full term — 5 years for the Council of State and 
3 years for the other L'=‘gislative bodies, unless these 
are dissolved sooner by the Governor General or 
the Governors, as the case may be. The official 
members are nominated tor the full term or for 
shorter periods as determined by the Government 
but the nominated non-officials except the “experts” 
hold office for the full term like the elected members. 

13 Vacancies may occur in the case of elected 
members, when their elections are declared void or 
their seats vacant ; or when they are absent from 
India, or unable to attend to duty, or dead, or have 
accepted office or resigned the membership,* and in 
such c^ses new elections have to^be held to fill up 
the vacancies. The'powers of the Legislative bodies 
may be exercised notwithstanding any vacancies 
in these Houses. 









VIL 

The Orgamsatzofi and Conduct of Business. 

I. The President for the Council of State is* 
Presidents* appointed by the Governor-General from among 
the members of that body. But in the case of the 
Legislative Assembly and the Provincial Councils 
the Presidents may be appointed by the Governor- 
General and the Governors from outside the House 
but only for the first four years. After this period 
they are to be elected by the Assembly or the 
Councils from among the members of these bodies, 
though the elections require to be approved by the 
Governer-General or the Governors. The Deputy- 
^ Presidents who preside over the Assembly and 
President, the Councils in the absence of the Presidents 
are elected from among the members Their 
elections also require the approval of the Governor- 
General and the Governors, as the case may be, 
and the elected Presidents and Deputy-Presidents 
go out of office, if they cease to be members of 
their respective Legislative bodies, which, determine 
their salaries and can remove them from their 
office, though the last requires the concurrence 
of the Governor-General or the Governor in the 
case of the Assembly or Council, 

2 The Presidents of the Assembly and the 
Chairman. Councils, are empowered to nominate from among 
the members of the respective Houses, the panels 
of not more than 4. Chairmen for each body 
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-Powers of 
'the Presi- 
<ding Officer. 


who are to preside in the absence of the Presidents 
and the Deputy Presidents, in the order as fixed 
by the Presidents. 

3. The President has only a casting vote in 
case of a tie. It is also his duty to find out 
whether th- ana .lOns laid down 

in the Standing Orders, have been satisfied in the 
case of the Interrogations and Resolutions, and 
he has the power of disallowing them without 
giving any specific reason. Bills when passed 
by the Legislature must be signed by him. All 
the speeches are to be addressed to the President 
and it is his duty to preserve order in the House; 
and all points of order are decided by him No 
discussion is allowed on any such point, unless 
the President himself wishes to take the opinion 
of the House in the matter. The members, 
however, may at any time submit a point of order 
to the decision of the President who is also invest- 
•ed with all the necessary powers for the purpose 
of enforcing his decisions. He may call on a 
member to discontinue his speech if he persists 
in irrelevance or in tedious repetitions, and 
may ask a member to withdraw immediately from 
the House, if his conduct is in his opinion grossly 
‘disorderly ^ and in case of grave disorder arising 
in the House suspend any meeting for a time 
fixed by him. He may also direct the visitors 
and the representatives of the Press to withdraw 
from the House whenever he thinks fit. 
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4. The Secretary to a Legislative House is 
appointed by the head of the Government and 
holds office during his pleasure. He is aided 
in the discharge of his duties by the Assistant 
Secretaries and other subordinate officers and an 
adequate staff of clericals. His duties are various 
and highly important. He prepares the List of 
Business for each meeting and sends a copy to 
each member. It is his duty to keep a Journal 
in which all the proceedings of the House should 
be fairly entered and to prepare a full report of 
the proceedings at each of the meetings for 
publication as soon as practicable. His other 
duties are to take charge of the records, to keep 
a List of Business for the time being before 
the House, and to keep its Books. It is also a 
part of his duty to examine all the Bills deposited 
by the members, to assist the Legislature and 
all the Committees and to write all the letters 
which the House or the President or any Select 
Committee direct to be written. 

5. The Governor General for the Assembly 
and the Governors for the Councils, are empower- 
ed by the Act to appoint Council Secretaries from 
among the non-official members of these bodies ^ 
they hold office during the pleasure of the 

. Governor-General or the Governor and their duty 
is to assist the members of the Executive Councils 
and the Ministers. They go out of office if they 
cease to be members of the Legislative House for 
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more than 6 months and their salary is determined 
by the House for which they had been appointed. 

6. A Select Committee is appointed by the 
House for helping it in legislative business. The 
member of the Government to whose department 
the Bill relates, the member who introduced the 
Bill and the Law member must be the members 
of every Select Committee. The other members 
are appointed by the House and the Committee 
is composed partly of officials and partly of non- 
officials, an attempt being made to have a fair 
representation in it of all the sections in the 
House. A Select Committee may hear expert 
evidence and representatives of special interest 
affected by the measure before them. The Commi- 
ttee has to examine the Bill, clause by clause, to 
revise it so as to bring it into conformity with 
the recommendations of the majority, and to* 
make a Report, within the time, as directed by 
the House. The Report may be preliminary or 
final, and is to be confined to a statement of the 
alterations, if any, with their reasons, and a 
recommendation in case of a final report that the 
Bill be passed or be re-published with the report 
or be not further proceeded with. Any member 
of the Committee has the right of recording a 
minute of dissent. But it must be confined to a 
discussion of the matter contained in the Report*, 
free from personal remarks and should not. 
discuss the composition of the Committee itsell , 
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7 . Every Report with the Bill to which it 
relates and any Minutes of Dissent received is 
printed for circulation among the members and 
is published in the Official Gazette. All the 
proceedings of the Select Committees 5.re treated 
as confide itial and the recommendations are not 
to be disclosed before tnepuu' \tlion of the Report 
or its presentation before the House, 

8 . In the Imperial Legislature a Bill may 
be referred to the Joint Select Committee, instead 
of being merely referred to the Select Committee 
of the originating House. When a Bill has to be 
passed by both the Chambers of the Indian 
Legislature — the Council of State and the 
Assembly, it is found highly convenient to refer it 
to a Joint Select Committee of the two Chambers. 
This arrangement saves much time and labour 
and obviates to a great extent future differences 
between the two Houses. When the originating 
House wants to have a Joint Committee, it sends 
a message to the other Chamber for its concurrence, 
and the Committee contains an equal number of 
members from the two'Chambers. The duties 
and powers of a Joint Committee are exactly 
analogous to those of a Select Committee. 

9 . For every financial year, Committees of 
Public Accounts are constituted for the Assembly 
and the Provincial Councils, They are composed 
of members-two-thirds, elected by the non 
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officials and one-third, nominated by the Govern- 
ment, and the Finance Members are the Chairmen, 
A Public Accounts Committee deals with the audit 
and appropriation accounts of the executive 
government and it is the duty of the Committee 
to satisfy itself that the money voted by the 
Hou.^c hii-' been spent within the scope 
of the demand granted. It also brings to the 
notice of the Legislature every irregularity 
about a re-appropriation, or a re-appropriation 
from one grant to another, and all expenditure 
which the Finance Department wants to put before 
the House 

10. The full term for the Council of State is 
Duration ^ years and the other Legislative bodies — the 
of Assembly and the Councils only 3 years. But 
Legislatuics. dissolved if so desired by the 

Governor-General in the case of the two Chambers 
of the Imperial Legislature and by the Governors 
in the case of the Provincial Councils. The 
term of the Imperial Chambers may be extended 
by the Governor General if he thinks fit, in 
special circumstances. The Governors also enjoy 
the same power but in their case the maximum 
period is fixed at one year and they have also 
to give reasons for the extension in the official 
notificatton. After the dissolution of a House 
the next session must meet within 6 months or 
with the sanction of the Secretary of State within 
9 months from the date of dissolution. 

5 
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If. 'The meetings of the Legislative bodies 
may be held at any place and at any time as 
appointed by the executive heads. But in practice 
these (ire divided into two sessions— the Winter 
and the Autumn, and are held in the capital towns 
of the Imperial and Provincial ' diiiioistrations. 
The Legislative 3’ear begins in April and ends m 
March of the next year. The first session of the 
Imperial Legislature mcLts at Simla generally 
in September and ^onletimes extends* to October. 
The second — the Winter Se.ssion begins in January 
or Februar\ and comes to an end with the Budget 
Debate which takes place in the last pait of the 
month. The length of the sessions howt ;tr, depends 
on the amount of work in hand. The House.*^ 
are prorogued at the end of the session personally 
or by notification by the heads of the administrations. 

12. The House ordinarily meets at 10-30 
^ The ^ in the morning and with an hour’s rest for tiffin, 
Sitting, terminates at 4 ; but the duration of the meeting 
depends on the amount of \\oric Mjt forth in 
the list of busine^s. The timing ina\' be varied 
by the executive head to meet the convenience 
of the members, as has been done in the case of 
Bengal The percentage of iiiembeis present in 
the deliberations is, on the whole, Natisfactory ; 
though the attendance of the non-officials leaves 
much to be desix'-ed. The meeting is adjourned 
from one day to another, as fixed jireviously, till 
the session comes to a cio^e. 
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13. the commencement of each sebsioj> 
the Governor General for the Indian Legislature 
and the Governors for the Provincial Councils 
set apart after consideration of the amount of work 
before the Houses, a number of da\’s for the tran- 
saction of the non-official business , at all other 
times Government business must have precedence 
and ib arranged in the order as directed by the 
executive heads. The relative precedence of non- 
official business is determined by ballot The 
Secretary prepare^ a List of Business for the 
day and a copy is made available to every member. 
No business which had not been included in the 
List can be transacted at any meeting, iinle.ss 
specially authorised by the President. 

14 A member willing to speak on any sub- 
ject before the House must rise up and speak 
from his own place. He has to address the Pre- 
sident, and if at any time the President rises, he 
must immediately resume his '-'eat. 

All the members have the right of speaking 
•on any motion brought before tlic fluu<e. The 
order in which the speeches are to be delivered is, 
however,determined by the President. A member is 
to speak only once, the mover only being allowed 
to speak for the second time, by way of reply. He 
may speak again with the permission of the Fre"!- 
dent by way of explanation an<l he has also the 
right of speaking on any amendment of the pre- 
vious motion. 
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15. When a motion is under discussion any 
member may move — “That the question be now 
put.” The President will consider whether the 
motion is an abuse of the Rules or Standing Orders^ 
or an infringement of the right of reasonable de- 
bate. In case, he decides in the affirmative, the 
motion will be put to the House. When it is 
carried by a majority, the previous motion shall be 
put to the vote accordingly, and the debate on it 
comes to a close. The closure is thus applied to- 
bring to an early end along, improfitable discourse 
and thus saves the valuable time of the House. 

16. The quorums for the Legislative Houses 
are fixed by the Rules. The power of making 
laws and of transacting other business vested in 
the Legislatures can be exercised only when the 
minimum number of members are present — the 
quorum for the Council of State is 15; for the 
Assembly 2$ ; for Madras 30 ; Bombay, Bengal,. 
United Provinces and Bihar and Orissa — 25; 
Central Provinces 20 ; the Punjab i S and 
Assam i?. 

17. Every matter to be determined by the 
House is introduced in the form of a motion by a 
member. It is to be put to the House by the 
President and is decided by a majorit}^ of votes. 
Under the Rules of Procedure, votes may be taken 
by voices or by Divisions ; but they are always to 
be taken by divisons if any member so desires. 
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The method of taking the votes by division is 
to be deter mined by the President ; the general 
practice is to divide the House into 2 section^ — 
one, to enter the “Aye” lobby and the other 
lobby. The names of the members are taken 
down and counted, when they enter these rooms, 
by the officers engaged for the purpose. 

18. The members of the Indian Legislatures 
have freedom of speech and are not liable to any 

Freedom proceedings in any Court by reason of their speech 
Debate House. But this right has to be 

exercised under certain necessary limitations. 
Every speech must be strictly relevant to the mat- 
ter before the House and no member should refer 
to any matter of fact, in which a judicial decision 
is pending, make a personal charge against a mem- 
ber, make use of offensive expressions regarding 
the conduct of the Indian or any local Legislature, 
reflect on the conduct of His Majesty the King, 
the Governor General, Governor ur any Court of 
Law in the exercise of its judicial functions, utter 
treasonable, seditious or defamatory words’or use 

his right of speech for the purpose of wilfully and 
and presistently obstructing the business of the 
House, 

19. The business is transacted in English. 
The President however may permit any member 
who is unacquainted with English to speak in a 
vernacular in the Indian Legislature. In a Provin- 
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cinl Council a member who is not fluent irr 
English may address the House in any recognised 
\ernaciilar, pro\ided the President may call on 
him to speak in an}' language in which he is 
known to be proficient. 

20 Admission to the House during its sit- 
tings are regulated in accordance with the orders, 
made b}' the president with the approval of the 
executive head. The Visitors, the Representatives 
of the Press and the Officials are provided with 
seats in the galleries set apart for them. The Pre- 
sident however ma}' direct, whether on the appli- 
cation of any member or otherwise, the withdrawal 
of the strangers including the Press repre- 
sentatives, at any time, during a meeting of the 
1 li^use 



VIII. 

The Functions and Procedure, 

I. The Indian Councils Act of i86i strictly 
limited the Functions of the Legislative Councils 
to Legislation. It expressly forbade the transac- 
tion of any business except the consideration and 
enactment of legislative measures and no motion 
was allowed, except a motion introducing a bill or 
having reference to a bill already introduced. The 
power of initiation was mainly to be exercised by 
the executive which framed the measures and 
brought them before the Councils. The official majo- 
rity limited the work of the non-official members 
to mere criticism. Their duty was to give advice 
to the Government about the measures under 
discussion and to ensure for them the greatest pos- 
sible publicity. These restrictions were however 
relaxed by the Indian Councils Act of 1892 which 
was designed to give the Indians a greater sliare 
in the Government of the country and marked a 
new stage in the political advancement of India. 
It authorised the discussion of the annual financial 
statement and the asking of questions under cer- 
tain conditions and limitations. The growth of 
education led to a demand for further advance 
along the lines laid down by the Government 
under Lord Lansdowne in 1892 and the Minto- 
Morley Reforms were inaugurated for the satis- 
faction of the legitimate aspirations of the Constitu- 
tionalists. The Indian Councils Act of 1909 fur- 
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ther enlarged the functions of the Legislatures ; 
Supplementary Questions were allow ed and Reso- 
lutions could be moved not only on matters, of 
general inteiest but also in financial -matters, in 
the first and second stages of the Budget discus- 
sion, These motions were fully discussed and 
might be put to vote. Under the Act of 19^9 
the Functions were further expanded and the 
Legislatures have secured greater rights of delibei a- 
tion {e.g. a motion for an adjournment for debate 
on a matter of immediate public interest ') and 
have obtained a wider control over financial mat- 
ters and have the right of voting grants when the 
Budget is presented before the House. 

A. INTERROGATIVE. 

2. The members had the right of interroga- 
tion under the Act of 1892 and this privilege was 
enlarged in 1909 by allowing them to put supple- 
mentary questions. This privilege is liable to 
abuse ; asking of questions is the easiest method 
of drawing public attention to the work of a mem- 
ber in a Legislative House and to notify to hfs 
constituents the attention which he devotes to pub- 
lic affairs. Its exercise therefore necessitates care- 
ful supervision. 

3, The object of interrogation in India is to 
limitations information from the executive on a matter of 

public concern and this privilege requires the com- 
pliance of certain conditions as laid down in the 
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Rules. Questions are not allowed about the rela- 
about tions of the Government with the foreign states and 
matto, Native Princes and Chiefs and all mattes 

under adjudication in a Court of Law are categori- 
cally excluded . Moreover, under the Standing 
and^^ Orders they are to be merely requests for informa- 
contents* tion, of moderate length, and must not ask for 
expressions of opinion or solutions of hypo- 
thetical propositions on the part of the Government. 
They should not also contain arguments, inferen- 
*ces, ironical expiessions or defamatory statements 
-and must not refer to the private conduct or cha- 
racter of any person. A question also shall not bring 
in any name or statement not strictly necessary to 
make it intelligible and if it contains a state- 
ment by the member himself, he shall make him- 
self responsible for its accuracy. When a question 
is put to a non-oflScial member, it must relate 
to a Bill, Resolution or any other matter for which 
that member is responsible, 

4. A notification with the text of the question 
has to be sent to the President ten clear days be- 
fore the meeting of the House in which it is to be 
put ; though the time can be increased or lessened 
at his discretion with a due regard to the necessities 
of the case. The question is then included in 
the List of Business, if all the conditions have 
been fulfilled ; and the answer is given in the meet- 
ing before any other business is entered upon. 
No discussion however is premitted in respect o 



[ 74 ] 

any question or any answer given to a question 
but supplementary questions may be put for the 
purpose of further elucidating any matter of fact, 
regarding which a request for information had 
been mnde in the original question. It may be 
inconvenient or even impossible for the member 
in charge to answer supplementary questions at a 
moment s notice. He therefore ma}^ require time, 
and in that case the supplementat}" question may 
be brought forward at a subsequent meeting of 
the House in the form of a fresh question. 

5. It is the duty of the President to enforce 
the limitations and the conditions previously set 
forth and an emeigt^ncy power has been reserved 
for him. He may disallow a question without 
giving any reason except that it is in his opinion 
an abuse of the right of questioning or calculated 
to obstruct or prejudicially affect the procedure 
of the House, or that it should be put before ano* 
Iher Legislature as being outside it^^ cognisance. 

6. The advantages of this system are various. 
Much information is made accessible to the mem- 
bers who are enabled to lake a proper and intelli- 
gent view of public affairs. It is also used as a 
means of bringing minor grievances, though in an 
indirect way, to the notice of the Government, and 
not only serves as a safeguard* against maladminis- 
tration and a check upon the harsh and illegal 
actions of the lower officials, but is also of great 
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use in removing the misunderstanding between the 
rulers and the ruled. When properly exercised 
it can never fail to be beneficial to the people as 
well as the Government, but every question 
without a definite purpose in view is nothing but a 
deplorable misuse of privilege. It entails a great 
deal of unnecessary work on the part of the Offi- 
cials. However it appears that the non-Officials 
as a rule are careful in the exercise of their right 
and on the whole the system works satisfac- 
torily. 

7. In this connection we should mark the 
distinction betwee \ the ‘‘Interrogations’’ in the 
Indian Legislative Houses and those in the Con- 
tinental Legislatures which are technically known 
as ‘‘Interpellations.’' Iheseare designed not nierel) 
to obtain information but to put the Government 
on the defensive and to precipitate a debate which 
may end in the overthrow of the ministry. The 
Interpellation is thus a challenge and almost in- 
variably results in a vote of confidence or want 
of confidence in the ministers, 

B. DELIBERATIVE. 

(A) 

Adjournment for purpose of Debate. 

8. Any member has the right of putting in a 
motion for an adjour nment of the business of the 
House, for discussing a definite matter of public 
interest, with the approval of the President, This 
privilege has to be exercised subject to certain^ 
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restrictions. Only one motion should be made in 
the same sitting and only one matter has to be 
discussed in it ; this being of recent occurrence the 
motion also should not revive a discussion which 
had ahead}’ been debated in the House nor anti- 
cipate any matter which had been previously fixed 
for consideration on a subsequent date. Moreover 
a motion for adjournment shall not deal with a 
matter in which a Resolution cannot be moved. 
Lastly the Governor General or the Governor as 
the case may be, reserves the power of dis- 
allowance, notwithstanding the consent of the 
President, on the ground, that it cannot be mo\ed 
‘without detriment to the public interest, or that it 
relates to a matter which does not primarily con- 
cern the administration which will be called upon 
to pronounce its view on the motion. 

9. The member wanting to move an Adjourn- 
.ment has to leave with the Secretary,a written state- 
ment of the matter proposed to be discussed, be- 
fore the commencement of the sitting for the da}^ 
If the president decides that the discussion is in 
order, he shall put it to the House whether 
the member has the permission to move the ad- 
journment In case any one objects, it is the duty 
of the President to determine whether the mini- 
mum number of members required by the Rules 
is in favour of the proposal. This minimum varies 
for the different Houses — 15 for the Council of 
State : 25 for the Assembly, If the number falls 
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short of the minimum the leave is not granted, and 
when at least the minimum is secured the discus- 
sion takfs place at 4 o’clock or sooner, that is, 
after all ordinary business had been dealt with 
During this discussion the members are not allow- 
ed to speak for more than 1 5 minutes and it must 
terminate at any case at 6 o’clock. It gives the- 
Government an opportunity of making its view 
public or defending its policy. The motion may be 
talked over, and result in an interchange of views 
between the different parties and Government ; 
the maximum time limit is 2 hours. If the mem- 
bers however are not satisfied with mere discussion, 
the motion may be put— "That the House do now 
adjourn " This is the only motion which is in or- 
der in an Adjournment for Debate and in case it is 
carried by a majority, it is deemed in constituti- 
onal practice to be a vote of censure on the Govern- 
ment policy. This right is a very valuable one. 
It enables the members to discuss a matter of 
urgent public importance with the shortest notice,, 
put the Government on the defensive and make- 
their views known definitely when they disagree 
with the Government. 

(B) 

RESOLUTIONS. 

la Matters of General interest are also dis- 
cussed in the House and these can be brought for- 
ward in the form of Resolutions. The only res- 
trictions are about the three classes of subjects— 
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tho'^e beyond the cognisance of the Indian Legis- 
latures, relations with the foreign and native states 
and matters under adjudication in a Court of Law. 
Besides, a Resolution must comph- with certain 
conditions. It must be in the form of a specific 
recommendation to the executive, shall be clearly 
and precisely expressed and raise a definite issue. 
It must not contain arguments, inferences, ironical 
expressions or defamatory statements and must 
not refer to the private conduct or character of 
any jierson. 

T I. A fifteen davs’ notice i.s required, though 
this period can be shortened by the Piesident with 
the consent of the Member of the Government to 
whose department the Resolution relates. The 
President is to decide whether a Resolution is a 
proper subject for discussion and also to see that 
the necessary conditions have been fulfilled. The 
heads of the administrations reserve analogous 
powers of disallowance over the proposed Resolu- 
tions, within the period of notice, as ir< the case 
of a motion for Adjournment for purpose of De- 
bate. 

12. A menibui in whose name a Resolution 
stands may withdraw it with a mere statement to 
that effect or move it with an introductory speech. 

In case of his absence, the Resolution is deemed 
to be withdrawn. In the Assembly, another mem- 
ber maybe authorised and if permitted by the 
President may move the Resolution standing. in 
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hib name. The debate must be confined strictly 
to the subject of the Resolution and the speech- 
not ordinarily exceed 15 minutes; only 
4he Amend- l^he mover and the member of the government 
ments. answering him are allowed 30 minutes. Amend- 
ments to the original Resolution may be moved 
and the President at his discretion may divide 
It, it it involves several points, and put each or 
any point separately to the vote of the House. 
When accepted, a Resolution has merely the force 
The Result. ^ recommendation and is not legally binding 
on the Government. A Resr>lution which had 
been discussed in the House cannot be moved 
within one year and when it has been disallowed 
or withdrawn with the leave of the House, no Re- 
solution raising substantially the same question 
can be moved during the same session. 

13. The real usefulness of the whole system 
Its Utility* consists in securing publicity and criticism. This 

privilege is much availed, of in drawing the atten- 
tion of the Government to all matters of public 
interest and its exercise amply proves the solici- 
tude of the non-official members for the welfare of 
all classes of the people in this vast country. 

C. FINANCIAL. 

14. The Act of 1892 for the first time permitt- 
ed the discussion of the Annual ihidget in the 

Act of 1892 Councils subject to the proviso that no member 
might propose a motion or divide the Council. 
One or two days were annually set apart for the 
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discussion of the Budget which had already beei> 
settled by the executive branch of the govern- 
ment. The Rules framed under the Act of 1909^- 
provided for the discussion of the Budget before 
it was finally settled and allowed the members to- 
propose Resolutions and to divide the Council 
upon them. The discussion generaUy extended 
over several days. 

15. The Budget Discussion under the Minto- 
Morlev Reforms of 1909 fell into three stages — - 
two on the Financial Statement and the third on 
the Budget On the day appointed by the Gover- 
nor General the Financial Statement — the pre- 
liminary estimates for the Financial year next 
following, with an explanatory memorandum, was. 
presented to the council every year by the Fi- 
nance Member, and a printed copy was supplied 
to each of the members. No discussion was per- 
mitted on that day, and the first stage commenc- 
ed on a subsequent day, as fixed upon by the 
Governor General. The members were then at 
liberty to move Resolutions relating to any altera^ 
tion in taxation, any new loan, or any addition- 
al grant proposed, or mentioned in the state- 
ment, or the explanatory memorandum. Each 
Resolution was discussed and voted upon by the 
Council if demanded by the mover. 


16. The second stage commenced as soon as^ 
all the Resolutions in the first stage had been dis- 
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posed of. The dififrrent heads or groups of heads 
specified in tne Statement were introduced sepa- 
rately by the members in charge and Resolutions 
could be moved relating to any question covered 
by such heads or groups of heads. They were 
then discussed and if necessary put to the 
vote 

17. The third stage :rr..*L til die intro- 
duction of the Budget to the Council on or before 
the 24th day of March every year, by the Finance 
Member. He described the changes that had been 
made in the figures of the Financial Statement and 
explained why any Resolutions passed in the 
Council had not been accepted. A printed copy 
of the Budget was supplied to each member and a 
later date was fixed by ihc FrcsiJciii, lol a general 
discussion of the Budget The members were at 
liberty to make any observation in the course of 
the debate but they were not alloweJ to move any 
Resolution, nor was the Budget submitted to the 
vote of the Council. The Finance Member had 
the right of reply to the criticisms and the discus- 
sion was brought to a close by the President with 
such observations which he considered necessary, 
" rhe non-official control over the Budget was al- 
most nil. They might make suggestions but; these 
were very rarely accepted. The debate was a 
spectacle of helplessness and the final stage was 
marked by the membeis pronouncing orations oft 
iheir pet schemes not accepted by the Government 


6 
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or raisin^' a chorus of congratulations if they had 
hven successful 

i8. Important changes were introduced by the 
Act of 1919 ; the whole procedure was altered and 
the Legislative bodies were given c<-rtain amount 
ut control over the financial arrangement of the 
country. Every year the Budgets, Imperial and 
Provincial, are presented before the respective 
Legislatures and they include the estimated annu 
al expenditure for the whole country and the pro- 
vince.^. in the Imperial Legislature, the Assembly 
monopolises all powers o'^er the ] 3 udget. The 
C'ouncil of State can neither discuss it nor vote 
upon It Certain heads of expenditure are not 
submitted to the vote of the Assembly nor are 
these open to discussion except with the per- 
mission of the G jvernor General. The Provincial 
Budgets also include cei tain items which are put 
•in the non-\utabie list and are consequently be- 
yond the control of the Councils. 


19. The Budget is dealt with bv the House in 
two stages — (a) a general discussion ; and (b) the 
The voting of demands for grants. No discussion takes 
Budget, on which the Budget is presented 

to the Assembly or the Councils. On a subsequent 
date the henuse discusses the Budget as a whole 
First itage any question of principle involved in it This 
Discussion, goes on for a number of days as fixed upon by the 
head of the executive i.c. the Governor General or 
the Governor as the case may be ; but at this stage 
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n<^ inoti on can be moved nor can the Budget be 
voted U])on. The B'inance , Member winds up the 
Debate and tries to answer the criticisms levelled 
against his Budget 

20 The second stage commence^ w 1th the 
voting of grants. Ordinarily a separate demand 
ib made in respect of the grant for each Depart- 
ment of the Government; the Finance Member is 
however allowed at his discretion to include in one 
demand the grants for two or more departments. 
Fach demand contains — first, a statement of the 
total grant proposed, and then^ a statement of the 
detailed estimate under each grant divided into 
items. 

21. The Governor General allots 15 days to 
the Assembly and the Governors 12 days to their 
Councils for the discussion of all the demands put 
before the house ; not more than 2 days are set 
apart for each of the demands. When the maximum 
limit for the discussion of a demand is reached, 
the President immediately puts all the questions 
necessary to dispose of it, without allowing any 
additional time for discussion. On the last of 
the alloted days at 5 o*clock, the President puts 
every question to the House in order to dispose 
of all outstanding matters in connection with the 
demands for grants. The Government has to 
approach the House again for a Supplementary 
or Additional grant when the amount voted in the 
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Budget is found insufficient or a new expenditure 
has to be incurred in a votable item. A demand 
for an excess grant must be presented to the House 
if the amount as voted previously is exceeded. 
The demands for Supplementary or Excess 
grants are dealt with by the House exactly like 
the original demands. 

22. In this connection it should be clearly 
noted that no motion for appropriation can be 
made except on the recommendation of the 
Governor General in case of the Imperial Budget 
and of the Governors in case of th,e Provincial ones. 
Moreover the Legislative Houses cannot increase 
or alter the destination of grants, though they can 
reduce them or omit them altogether. These rules 
have been mainly adopted from the English Consti- 
tutional practice. All expenditure requires the sanc- 
tion of the Executive Head — the Governor General 
or Governor and the Legislature merely exercises a 
supervising power. It may reduce or omit a grant 
but it cannot increase the grant or allot it to a 
different item from that proposed in the Budget. 
Even this limited power of the Legislature over 
'the Budget is restricted by the Executive. The 
Gcfvemor General, and the Governors in the case 
of the votable items relating to reserved depart- 
ments, are invested with the power of restoration 
of grants when-these are reduced or altogether with- 
held by their LegMatares/ If they declare that; 
the demands which had been reduced or refused 
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by the Houses are essential to the discharge of their 
responsibilities^ they are empowered by the Act 
to set at nought the considered views of the Legis- 
latures and to incur the expenditure as asked for 
by them in the Budgets. Moreover they have an 
Emergency emergency power and they can authorise any 
powers. expenditure which they deem necessary for the 
safety or tranquillity of the territoiies under their 
administration. 

23, The emergency powers cover the whole 
field of expenditure but these are meant to be 
exercised very rarely and we exclude them from 
ordinary calculations. We next come to the power 
of Restoration which is to be vigorously applied 
(as recommended by the Joint Committee) when 
the Executive differs from the Legislature. The 
expenditure on the transferred subjects (included 
in the votable list) in the Provinces is excluded 
from the operation of this power. So practically 
it is here that the Votes of the Councils are decisive. 
On the other matters the Assembly and the Coun- 
cils may deliberate, criticise, reduce or 
refuse the grant but the last word always lies 
with the executive. Vhe total expenditure for the 
whole country may be arranged in 3 classes, — 

I. Non-Votable — Imperial and Provincial 

II. Votable — Imperial and Provincial, 

("Reserved Departments). 
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III. Votable— Expenditure on the Transferr- 
ed subjects (wholly Provincial). Over the rst. item 
the have no control, over the 2nd. 

they can deliberate and vote but the ultimate 
decision lies with the executive and on the 3rd. 
item the popular representatives have been given 
a decisive voice. 


D. Lcgislaitve, 

24 The powers of the Legislative Houses 
have been expressly limited by the Acts of Parlia- 
Limitations men t which created them. Unless clearly authoris- 
LegiTlation! Parliament the Imperial Legislature, 

has no power **to make any law repealing or 
affecting any Act of Parliament passed after i860 
and extending to British India”, nor is it per- 
mitted to enact any law, affecting the authority 
of Parliament, or -any part of the unwritten laws or 
constitution of the United Kingdom whereon may 
depend in any degree the allegiance of any person 
to the crown, or affecting sovereignty or dominion 
of the crown over any part of British India- The 
Indian Legislature has also no power to make 
any law empowering any court other than a High 
Court ” to sentence a European British subject to 
death or to abolish any High Court without the 
previous sanction of the Secretary of State. Mea- 
sures affecting the public revenues, the religious 
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rites and usages of any class of His Majesty’s 
subjects in India, the discipline and maintenance 
of any part of His Majesty’s naval or military 
forces and the foreign relations cannot be intro- 
duced in the Indian Legislature without the previous 
sanction of the Governor General. 

Lastly it is declared unlawful by Sec. 27(1) of 
the Act of 1919 to introduce in the Indian Legis- 
lature without previous sanction, any measure 
regulating any provincial subject or any part of 
it, unless declared by rules to be subject to legis- 
lation by the Imperial Legislature, or repealing 
or amending any Act of a local Legislature, any 
Act or Ordinance made by the Governor General 

hut within these limits, and under these 
conditions, the Iniian Legislature can make laws 
for all persons, courts, places and things within 
British India. It also exercises extra-territorial 
powers viz legislates for Indian subjects in any 
part of the world, for European British subjects 
and the seivants of the Government of India in 
the Native States, and for the Indian officers 
and soldiers in the Army when not subject to the 
Army Act, and for all persons belonging to the 
Royal Indian Marine wherever they may be serv- 
ing. 

35, The powers of the Provincial Legislative 
Councils are strictl) territorial The local legis- 
lature of a province has the power make laws 
for the peace and good government of the 
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territories under its charge*'. But it cannot introduce 
or pass an Act, without the previous sanction of 
the Governor General, affecting the public debt 
of India, imperial taxation, imperial defence, foreign 
relations and the Central subjects. A Provin- 
gif!:ain*c cannot also pass oi lake intr* 
consideration any law without the previous sanc- 
tion, regulating any provincial matter which is 
subject to legislation by the Indian Legislature,, 
or affecting any power expressly reserved by the 
Governor General in Council, Moreover previ- 
ous sanction is necessary for altering or repealing 
any law which had been passed before 1919 hy 
any authority in British India other than the local 
Legislature and which requires the previous sanc- 
tion according to the rules framed under the Act 
of 1915 ; nor can a ^Council alter or repeal any 
act of the Indian Legislature . passed after jpig- 
which necessitates previous sanction under the 
Government of India Act of 19 ’9. Lastly a Pro 
vincial Council is in no case allowed to make any 
law affecting any Act of Parliament. 

26 A Bill introduced in a Provincial Council . 
has ordinarily to pass through 5 stages before it 
becomes an Act. In the case of the Imperial 
Legislature which is composed of two Chambers 
the same stages have to be gone through in both 
the Houses ; and when they differ a special 
procedure has to be followed, before the Bill i$ 
finally passed into law. 
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27. The Bill may be introduced in either 
house of the Indian Ligislature and the first 
stage is marked by the motion for leave to intro- 
duce it. A non-official member has to give a. 
notice of one month which may be increased to 
two months by the Governor General, and has 
to submit together with the notice a copy ’of the 
Bill with a full . Statement of Objects and 
Reasons,: and the previous sanction- which may 
be necessary under the Government of India. 
Act. In the case of a Government measure the 
Governor General may order the pubhcation of 
H Bill in the Gazette with the Statement of Objects 
and Reasons and in that case it is not necessary 
to move for leave id introduce the Bill, and when- 


the Bill is afterwards introduced it is not necessary 
to publish it again. If any member opposes this, 
motion, the President allows him to make a brief 
explanatory statement and immediately puts tbe- 
question to the House without further debate^ 
The Bill is then published in the Offici^ 
Gazette for the infos mation of the public^ j , 

28. The member in charge of the Bill 
makes one of , the following motions .(a) to take 
into considerfifti.on. eithor,af;' once or at -some 


date, (b:),td,#|| 



'the (nover, -pr: 
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3. Presen- 
tation of 
the Report. 


Motion 
o"take * ; 
nto Con - 
Jidcration. 


its general provisions aie discussed ; and the 
members are not allowed to enter into details 
further than is necessary to e'cpiain its principle, 
or to move any amendments. But if the mover 
wants to have his Bill taken into consideration, 
any other member may move as an amendment 
that the Bill be referred to a Select Committee or 
circulated for the purpose of eliciting public opinion 
on it ; and if the motion for reference to the Select 
Committee be before the House, an amendment may 
be moved for circulating it for public opinion. When 
the last motion viz.for eliciting public opinion is car- 
ried theBill must be later oiiTeferred to a Select Com- 
mittee unless specially exempted by the President. 

29. The Select Committee takes all evidence 
and reports within a specified period. The 
Report is then presented to the House by the 
member in charge and he may move that (a) the 
Bill as reported by the Select Committee be taken 
into consideration, (b) be recommitted to the 
Select Committee with or without directions, 
or (c) the Bill be circulated for the purpose of 
eliciting public opinion thereon. When the first 
motion, to take the Bill into consideration, is before 
the House, any member may move an amendment 
that it be recommitted to the Select Committee 
or recirculated for public opinion. 

30. When the motion to tfeke the Bill into 
consideration i^, passed, the Bill enters the fourth 
stage in ' its progress through the House. Any 
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member may now propose amendments to the 
Bill and these are arranged in the order of the 
clauses; and in respect of each clause, after all 
the amendments relating to it have been dis- 
posed of, a motion may be made “That this clause 
stand part of the Bill’* 

31. The la^t motion is that the Bill be passed. 
At this stage no amendments are allowed except 
those that are merely formal or consequential 
on an amendment passed in a previous stage. 
The member in charge may at any stage ask for 
leave to withdraw the Bill and in case the leave 
is granted the Bill should not be further proceeded 
with. 

32. A Bill which has been passed by the ori- 
ginating House, is then signed by its President 
and sent to the other Chamber. It then must pass 
through the same *^tages, except that it is not to be 
referred to the Select Committee if it had already 
passed though this stage in the originating House. 
Here it may be mentioned that a reference to a 
Joint Select Committee is always in order when 
a motion for reference to the Select Committee 
can be taken up by the House, 

33. When the Bill is passed by the other 
House without amendment the fact is to be intim- 
ated to the originating Chamber ; but in case am- 
endments are introduced, a message is sent to the 
Originating Chamber asking its concurrence to these 
amendments. The Originating House may accept 



the amendments, or refuse to entertain them alto- 
gether or may introduce further amendments in 
place of the amendments made by the other Cham- 
ber which may, on the return of the Bill to it, either 
agree to the Bill as originally passed by the or- 
r H<^nse, accept the further r mendments 
of il.oi Lhainber or insist on its own amendments^ 
In the last case the originating House shall either 
allow the Bill to lapse or intimate the fact of dis- 
agreement to the Governor General who will in 
that case convene a Joint Sitting of both Chambers 
by notification in the Gazette. 

34. The President of the Council of State pre. 
sides over a Joint Sitting and the procedure of the 
CouncU is applicable here as far as* possible The 
members of the two houses present at a Joint 
Sitting, at first deliberate, and then vote upon the 
bill as it had emerged from the Originating Chamber 
and the amendments on which the tvvo houses dis- 
agree. When the Bill with the amendments, if any, 
is affirmed by the majority of the members present 
in a Joint Sitting, it is deemed to have been passed 
by both Chambers. 'I he two branches of the 
Legislature before’ going to a Joint Sitting may 
have a conference composed of an equal number 
of members from the two Houses, if they so desire, 
for discussing the difference of opinion which had 
arisen between them. 

35 After a Bill had been passed by the two 
Chambers, it is placed before the Governor Gener- 
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al by the Secretary of the Council of State. When 
he gives his assent to it by affixing his signature the 
Bill is published as an Act in the Official Gazette. 
He may, before giving his assent lu ii, send the Bill 
back to the Chambers for reconsideration; and in 
that case the points referred for reconsideration shall 
be put before the house by the President, and these 
should be discussed or voted upon just like the 
ordinary amendments to the Bill. Lastly he has 
the power of veto i.e. of withholding his assent, or 
reserving the Bill for the signification of His Ma- 
jesty’s pleasure thereon. In the latter case, the 
Act cannot have validity until His Majesty in 
Council has signified his assent to the Governor 
General and it has been notified in the Gazette of 
India. The .Crown has the final Power of veto 
and may disallow any measure passed by the 
Indian Legislature. 

36, The Governor General has not only the 
veto power over a Bill which has been passed, but 
he can also stop its passage through the House, 
at any stage, by exercising his power of certifica- 
tion. If he certifies that a Bill, any clause, or am- 
endment to it affects the safety or tranquillity of 
British India or any part of it, and directs the 
measure should not be proceeded with, all proceed- 
ings in the subject niatter^f^ certificate must cease; 
and if some progress- ,hlad f already been made, 
all further proceedings' be stopped at 
once- 
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37* The passage of a Bill through a Provinciaf 
Council is a much more simple affair. It lias 
to go througii only one House. There are no Joint 
Select Committees, Joint Sittings nor the compli- 
caterl procedure as in the case of disagreement 
between the two Houses of the Imperial Legis- 
lature. Thei-^ 'ue also minor differences as regards 
the Rules and the Standing Orders e.g. the 
period of notice for a motion for leave to introduce 
a Bill relating to a transferred subject, is only 
15 days and not one month as in the case of the 
Imperial Legislature and the reserved subjects 
in the Provincial ( uuncils. The Governors of the 
Provinces have exactly analogous powers over 
legislation like that of the Governor General— they 
can veto, demand reconsideration or stop legis- 
lation by exeicising their power of certification. 

38. Though the non-offleial members have 
the right of initiating legislation, yet is is very 
difficult for them, Avithout the requisite^ technical 
knowledge and the necessary informations which 
only the Government can fully command, to draft 
a Bill ; and the work of legislation is primarily 
done by the Government. The non-officials rather* 
try to stimulate the Government to action by 
Questions and Resolutions Moreover, the non- 
officials are very eager for social legislation but 
it is here that the Government is most apathetic,., 
and not without reasons. A foreign Government 
does not like to take sides on such issues and, is 
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determined tn be thoroughly neutral and leave- 
the whole responsibility to the Indians themsehvs. 


IX 

THE FINANCE. 

An 

A. Relations het7vee?i the Central and Provincial 
Governments. 

I. Before the Regulating Act, the Provinces 
<3njoyed certain amount of autonomy. They could 
declare war, make treaties, annex territories 
and manage their revenues. It was only by gj;p.dual 
steps that centralisation came to be perfected in 
India. The difficulties of communication and the 
existence of intervening territories retarded the 
progress, but after the mutiny the railroad and the 
telegraph wire put an end to the provincial isol- 
ation and brought them completely under the con- 
trol of the Central Government. “The Supreme 
Government controlled the smallest details of every 
branch of the expenditure; its authority was requir- 
ed for the employment of every person paid with 
public revenue, however small his salary ; and its. 
sanction was necessary for the grant of funds even 
for purely local works of improvement, for every 
local road/or every building however insignificant” 
Hie result of this arrangement was graphically 
pictui-ed b}"* General, Strachey — “The distributioiv- 
of the public incomes degenerates into something; 
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like a scram ble in which the most violent has the 
advantage, with very little attention to reason ; as 
local economy leads to no local advantage the 
stimulus to avoid waste is i educed to a minimum ; 
so, as no local growth of income leads to an increase 
in the local means of improvement, the interest in 
developing the public revenues is also brought 
down to the lowest level.” 

2, For he prevention of this wastefulness 
and to put a stop to the constant unseemly conflict 
between the Central Government and the Provinces 
a scheme of partial decentralisation was formulated 
by Lord Mayo. These Reforms were merely 
for the convenience of administration and not at 
all from the recognition of the principle of federa- 
tion in the Government of this country. A lump 
sum was granted to the Provinces and with this 
they had to meet the expenditure on certain heads 
of services e.g. Police, Jail, R^istration etc. The 
Provinces were given a free hand over the sums 
alloted to them, though under the supervision and 
control of the Central Government and were 
enjoined to adopt the Budget procedure like the 
Central Government, for the services placed under 
their cliarge. 

3. The arrangement had certain grave faults. 
There was great inequality in these grants and 
burdens between the different provinces No 
attempt was made^to remedy these defects and 
it was left to time to bring , about an equitable 
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readjustment. The Provinces had no interest for 
exercising economy in connection with the revenues. 
But Lord Mayo’s object was partly achieved and 
greater harmony prevailed between the Central 
and the Provincial Governments, 


Lord 

Lytton 

•And 

Ripon, 


Introduc- 
tion of 
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. Heads 
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4. The next step was taken by Lord Lytton 
in 1877. He transferred a number of new services 
to the provinces and for their administration 
allowed them a share in certain sources of revenue 
e.g. Excise, Stamps etc. The Provinces enjoyed 
the income from these sources but in case of 
surplus or deficit over or below the estimated figures 
it was equally shared by them with the Central Go- 
vernment. Contracts were made with the Provinces 
on the basis of this arrangement every five years. 
Lord Ripon abolished the system of fixed lump 
sum grant to the provinces as inaugurated by 
Lord Mayo and in order to meet the consequential 
provincial deficit made over to the provinces the 
revenue derived from the Civil Departmental 
Receipts, a share in the Land Revenue etc. The 
Central Government however retained the emer- 
gency powder of demanding money from the 
Provincial Government in times of war a^d famine. 


The 

Quasi' 



of 1904, 


s, The Contract System led mUch uncertain- 
ty and w^tefulness. Every 5 years a new arrange 
meat was effected , and it, w^s impossible for 
the provinces to have a: continuity of policy in 
pursuing schemes of Provincial development, 
they were always in a iiufty 
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the period to spend off the reserves which ‘they^ 
had built up. In 1904 the financial settlement 
between thte Provincial and Central Government 
was made quasi-permanent. It marked a change 
of principle. ** The object was to give the local 
Governments a more independent position and a 
more substantial and enduring interest in the 
management of the resources than had previously 
been joossible ” ** Thenceforward the revenues 
assigned to a province were definitely fixed, and 
were not subject to alteration by the Central 
Government save in case of extreme and general 
necessity or unless experience proved that the ass- 
ignment made was disproportionate^ to normal 
provincial needs”. In 1912 Lord Hardinge's 
Made (Jovemment made the settlements permanent 
Permanent arrangement the Imperial Heads were 

Salt, Customs, Opium^ Post, Mint, Tributes, Exch- 
ange, Railways and Military Receipts. The Recei- 
pts from Public Works and the Civil Departments 
•were largely Provindal, while the ** Divided Heads^^ 
were land Revenue, Excise, Stamps, Forests, 
Income-tax, Registration and Irrigation. 


'RroyiudiHl 


6. The Act of 1919 enunciated a. new principle. 
Too much control and supervision over the 
provincial affairs would be a bar to the free exer* 
rise M popular influence in these matters. It was 
by the of the Constitutional 

to' ‘unplifc^ . ^ 
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here the popular representatives should be allow- 
ed to have certain departments under their con* 
trol. The Constitutional Report started with a 
new standpoint. “If Provincial autonomy is to 
mean anything real, clearly the provinces must 
not be dependent on the Indian Government 
for the means of provincial development. Our 
dea is that an estimate should first be made 
of the scale of expenditure required for the up- 
keep and the development of the services which 
clearly appertain to the Indian sphere ; that resou- 
rces with which to meet the expenditure should 
be secured to the Indian Government ; and that 
all other revenues should then be handed over 
to the provincial Governments, which will hence- 
forth be held wholly responsible for the develop- 
ment of the provincial services,** Thus the first 
necessity was to give entirely separate resources 
to the Central and Provincial Governments and to 
abolish the system of ‘^Divided Heads^' according 
to which they shared the revenues from land reve- 
nue stamps, excise^ income-tax and irrigation. The 
report proposed to make excise, Judicial stamps 
and land revenue wholly provincial and Gweral 
Stamps and Income-tax wholly imperiab^ It 
thus retained the old Imperial and Provincial 
heads and added Ti^me-tax tod Gener I Statops 
to the fortner and land revenue^ excise, irri- 
gation and judicial stamps to , the latter. The 
provinces wete given ^par^te Sources of revenue tod 
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with these they were to meet the expendi- 
ture on the departments handed over to them 
by the Imperial Government and classi- 
fied as Provincial subjects. If they wanted 
to launch any scheme of development which 
they could not finance from existing revenues 
they could impose new taxes or borrow on their 
own responsibility. 

7. The new arrangement as proposed in the 
Report transferred two very heavj' items, land 
revenue and excise, wholly to the provinces and 
entailed a deficit in the Imperial Budget of 13 '63 
crores and a surplus in the provinces of IS'64 
crores on the basis of the Budget figures of 1917-18, 
In order to get rid of this resultant deficit the 
Provinces were to contribute 13-63 crores to the 
Imperial Treasury, the contribution from each 
province being 87 p.c. of the gross provincial 
surplus. 

A Committee with Lord Meston at its head 
was appointed to .report on the finkncial relations 
b6fwe^ the Imperial Government and the 
Provinces. The projposal in the Report for taking 
87-p.c. of ' the proyincial sufjrius tb meet the 
Imperial dtefidt Was rejected a^ inequitable. They 
transfetated',:^e’ Geheral Stamps.’ to: the ' Pro^irlc^’ 
and fixed the i^pda^d cwntributipn of 
province on, fhd ha^s bf pqpdlal^bn, wealth, 
■t^idd '.qapaiielty-.':,' Th^ 'jailduK&sd Toar., .'a 
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of 983 lakhs to the Imperial Treasury in the year 
1921-22 and alloted a percentage of this sum to 

each province. But the immediate application of 
their proposal would have led to great deficits in 
certain provinces and heav}^ surpluses in others. 
So they tried to reach the figures of standard 
contributions in the course of 7 years. They 
thought this arrangement the most equitable and 
the best means of putting a stop to the system 
by which one province gained at the expense of 
the other The standard contribution from Bengal 
is 19 p.c. and from Madras 17 p.c. of the total 
deficit 983 lakhs. But as the result of the new 
arrangement Bengal had a surplus of 104 lakhs 
and Madras 576 Jakhs. If Bengal had to contri- 
bute 19 p.c. of 983 lakhs, that is, about 185 lakhs 
there would be a deficit of 80 lakhs in the Provin- 
cial Budget in the first year of the Reforms. So 
the Meston Committee recommended that in the 
first year Bengal should contribute 6 ^ p.c. that is, 
63 lakhs and it would gradually be raised to 
19 p.c. that is, about 185 lakhs. On the other 
hand Madras is to contribute' 348 lakhs Le. 35)4 
px. in the first year and this will be gradually 
reduced to 17 px. in the 7th. year. 
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Contribution$ for 1921—22 ( the fir*t year ). 


Province. 

j 

Contribution 
in lakhs. 


111 

Remarks. 

Madras. 

348 

355 

The sum ot 983 lakhs 
remains constant. The 
Contributions from 

Madras, United Fro- 
unces and the Punjab 
ire gradually to de- 

Bombay. 

56 

5*5 

Bengal, 

63 

65 

Bombay, Bihar and 
Orissa, Central Provi- 
nces and Assam are to 
gradually increase till 
they reach theStandard 
figures in the Seventh 
year, the Contribution 
from Burma remains 
constant. The figures 
in I are only approxi- 
mate. 

United Provinces.! 

240 

245 

Punjab. 

175 


Burma, 

64 

6-5 1 

Bihar k Orihsa. 

Nil 

Nil 


Central Provinces 

22 

2 

Assam. 

IS 

1-5 


Rs.983 lakhs. 

100% 















Peir cent Contribution in 7 Consecutive Years. 
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8. Every year the provinces contribute to the 
Imperial Revenue the sum of Rs. 983 lakhs. The 
Financial Devolution Rule no. 17 however allows 
the Imperial Government to demand witli the sanc- 
tion, and subject to the conditions, approvI^.by the 
Secretary of State an additional contribution from 
a province in cases of emergency. 

This system has been assailed from all sides. 
It has made the Imperial Government a pensioner 
of the Provinces and has led to much provincial 
jealousy, as it is next to impossible to devise a 
.scheme which will be satisfactory to all. IVIpre- 
over all the calculations have been falsified and 
for the last 4 years the Government of In“^ is 
budgetting for huge deficits. The sooner the 
provincial contributions can be dispensed with the 
better for both the parties — the Central and Pro- 
vincial Governments. Public opinion in the coun- 
try would support the'abolition,even at the expense 
of new taxation. This would make the Provinces 
self-contained in their financial affairs. 

The Influence of the Legislature on Expen- 
diture. 

9. The Revenues — Imperial and Provincial 
may be divided into 4 main sections : — (i) Land 

The Sources Reuenke must stand by itself and it is one of the 

: of most important sources of income. We n^ not 
,*ivenuB. , ^ u i.1. -i. • i. 

entpr into a controversy as to whether it is a, tax or 

an income from public dpraain. But it cannot be 

denibd that thfe land revenue policy is of utmost 
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importance to the people as well as the Govern- 
ment, agriculture being the main source of living 

the people of this country, (zi) The second 
source of income is the revenue from public mono- 
polies like Opium and Forests. The State cultivates 
poppy, manufactures opium and sells it by auction. 
It is the owner ot the Forests and manages these 
with the object of benefiting the public treasury. 
(jit) The next group includes the income from 
?the commercial services — the Post OfficejTelegraphs,. * 
Railways, Mint, Irrigation Works and other Public* 
Works, {tv) Lastly we come to the income deriv- 
ed from Taxation. The direct taxes are the In- 
come-tax and other Assessed Taxes and the Provin- 
cial Rates;andthe chief indirect taxes are the reven- 
ues derived from Salt, Excise, Customs, Stamps 
and Registration i.e. those that are shifted to others 
by the original tax-payers. 

10. Of the total revenues, the major portion is 
retained by the Imperial Government and a minpr 
ReverS.^ part is assigned to the Provinces. The sources of 
prpviocial revenue allocated, to a, Local Groverti- 
mont are the balances with ’"the Ihipbrial Govern^ 
ment standing at tbe credit of the i^rpvince 
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the Reforms Act came into operation, the receipts 
derived from provincial subjects, General Stamps, 
recoveries of loans and advances given by the local 
Government and of interest on them, and the pay- 
ments to a province by the Governor General in 
Council or another province for services rendered 
or otherwise; and these sources may be added to by 
the Governor General in Council if he transfers any 
other source of income to the provinces. From 
these assets the Provinces have to pay the Contri- 
butions to the Government of India, the interest on 
loans and advances and the expenses of the pro- 
vincial subjects. If these revenues are found insuffi- 
cient a Provincial Government may increase its 
income by the imposition of new taxaiion, and 
certain taxes have been specially set apart for the 
Local Governnients. These taxes may be levied 
by the provinces without the previous sanction of 
the Governor General. Borrowing may have to 
be resorted to for non-recurring expenditure on 
•development schemes and the' Provinces have been 
authorised to raise loans at the security of the 
provincial revenues. 

1 1 . The Imperial Government keeps in its own 
hands all the other sources except those trans- 
ferred to the Provinces. The princ^l sources of 
Revenue are the Customs, Income-tax, Salt;, 
Opium and the receipts from the Railways, 
Irrigation, Mint and Posts and Tel^^raphs. 
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12. It is evident that a large portion of the- 
public revenues in India is derived from sources- 
which are totally under the control of the Execu- 
tive — Land Revenue, Opium, Forests etc. Over 
these sources the Legislature has very little voice. 
But the taxes — the Customs, the Salt duty, the 
Income-tax etc.— are levied by legislative 
measures and their incidence may be varied or 
these taxes may be abolished by the Legislatures 
imposing them. We have surely to take into 
account the Veto and Certification powers of 
the Executive, yet the Legislature can influence 
the revenue policy to some extent if it so wills. 
The Assembly last year took a bold stand on 
behalf of the people and succeeded in modify ing 
the Finance Bill and reducing new taxation by 
about 9 crores of Rupees. 

13. On the Expenditure side the Legislatures 
have greater facilities for supervision and controll 

f'xpcnditure demands for grants. 

But certain items are totally exempted from 
Legislative Control and are not submitted to their 
votes. The following heads of expenditure are 
not submitted to the votes of the Legisls^tive 
Assembly — (i) interest and sinking fund ch^es 
on loans ; (it) expenditure of which the amount 
is- prescribed by or under any law (iii) salaries 
and pensions of persons appointed by or with the 
api^oval of His Majesty or by tbp Secretary of 
Stdte in Council ; (iv) salaries of Chief Commis- 


^Jon-Voted 

IteiBS 


ft) tmpe 
lal. 



Provin 


sioners and Judicial Commissioners and (v) ex- 
penditure classified by the order of the Governor 
General in Council as— (a) ecclesiastical, (b) 
political, and (c) defence. These items are not 
open to discussion by either Chamber in the 
Budget Debates unless specially permitted by the 
Governor General. As a matter of fact per- 
mission is accorded every year and discussion is 
allowed on these heads ; but they are never put 
to the votes of the Assembly, * 

14. In the Provincial Budgets the Non-voted 
List includes ( i ) the contributions payable by 
the Local Govcrnnaents to the Governor General 
in Council, ( ii ) the interest and sinking fund^ 
charges on loans, ( Hi ) expenditure of which the 
amount is prescribed hy or under any law ( iv ) 
salaries and, pensions of persons appointed by 
or with the approval of His Majesty or by the 
Secretary of State in Council; (V) and the salaries 
ojf the Judges of the High Courts and tte Advocate 
Generals^ The rest of the expenditure is votable 
by the councils. 

, 15^ The Provincial Ex|)enditure is shaitd 

by the two departn^ents^-^tbe Reserved and the 

In the itevised Esfciroates lor the total expenditure . 

©f ^ Goyernmeni was 142- croipes and of this 32^ ' , 

Voi^blfe' and was' Non-Votable, , In the ' 

• l^ir^teS' for^/t9^2-^3 before revision 'by ,fhe 
Votable List 'indudM about 34 cror^ ' anil/ ' 
dii' the' 'Non-Votabte 'side. The Yotable > 

than '25 'P^. of the 'total, 
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Transferred and of these the latter the Trans- 
ferred department gets only about one*third ue. 
about 20 crores for all the provinces. This amount 
of 20 crores also includes certai n. non- votable items. 
So less than lO p.c. of the total net expenditure 
is alloted to the Transferred Department which 
is in the charge of the ministers responsible to 
the representative bodies — the Provincial 
Councils. 

1 6. The Governor General and the Governors- 
have the power of Restoration over the votable 
itemsjmperial and Provincial, except those relating 
to the Transferred Department in the Provinces. 
The votes of the Councils are decisive when the 
demands for grants on transferred subjects are 
brought before them. The Governor has no legal 
power to restore these demands when they are 
reduced or refused by the Legislative Council. 
He has however an emergency power to authorise 
expenditure for the carrying on of any depart- 
ment not excluding the Transferred ones but it is 
to be used only in exceptional cases — when there 
is a deadlock for some reason or other in the 
Provincial Administration. On ordinary occasions 
the Governor would not interfere with the votable 
portion of the expenditure pertaining to the trans* 
ferred subjects. We may thus divide the net 
expenditure — Imperial add Provincial into 5 
classes. On the firsts, Non*voted, the L^isr 
feture has pnurtically no ^ ^yen the 
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of discussion may be withheld at the option of 
the Executive. On the Votable items, the Legis- 
latures are called upon to pronounce their views ; 
only in the transferred subjects they have a deci- 
sive voice and full control 
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THE PARTY SYSTEM. 

f. Single and collective ministerial responsi- 
bility is the prime desideratum of Parliamentary 
Governments. The ministers must share the same 
political views, act in concert and be responsi- 
ble, singly and collectively, to the Legislature. 
The organisation of Parties makes this state of 
things possible through the agency of party 
spirit, party contest and party unity.” The majority 
in the Legislature generally appoints the ministers 
who are taken from the same party or a com- 
bination of party groups. They share the politi- 
cal views of the majority and are meant to guide 
their acts according -to its views and are ultimately 
responsible to it This ‘^Party in power ” is oppos- 
ed by the minority, the Party in Opposition” 
which also shares or professes to share, common 
political views and is always 6n the watch for 
an opportunity to convert itself to a majority in the 
Legislature and tfcus to secure control over the 
state by having its nominees in a!! responsible 
ministerial posts. 

2 , Party System is based upon the natural 
divergence of opinion among mankind ” Some 
are actuated by great love and veneration for 
the past anci look with awe and horror to the 
future, while, some people are fond of novelty 
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^nd love to make experiments about the future 
possibilities and move with alacrity to receive the 
gifts which are in store for them, This broa<t 
division of Conservatives ” and *’%iberals 
permeates the whole human race and it is better 
that the idiosyncrasies of individuals aie softened 
and they all fall off on the same line ; it is only 
by combination that they can achieve the pri- 
mary and the most important object in the 
minds of the individuals forming the party. More- 
over^ in democracies party is a necessity. The 
government of the people can only mean the 
government of the majority. Party is, thus, ulti- 
mately the result of the parliamentary system 
.and is a necessity in democratically governed 
countries, having real representative assemblies. 
The defect of the system is apparent, for the 
individual judgment has generally to be sacrificed 
for the party. 

3. When the party division is based on the 
difference of political opinions held by the 
members of the nation, everything goes on well ; 
but a disturbing element is introduced when 
certain combinations of members in the assembly 
give prominence to certain other isshes,* peculiar 
to these groups. Such party groups are to be met 
with in the important continental countries, 
France, Germany etc. This Group • System leads t6 
great instability and consequent tveakness in all 
the countries having the cabinet System 
8 
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in 

India. 


government Le, where the ministers are 
responsible to the representative bodies. The* 
majority is formed by a combination of the groups, 
sometimes having different opinions, pulling 
different ways and having no cohesion ; they only 
agree in one thing — in their antagonism to the 
party or the group of parties in power. Tims 
ministries are short- lived and the policies of these 
states constantly undergo change-. 

4. The party government is exposed to two 
grave dangers. In the United States of America 
the two parties, the Republicans and the Demo- 
crats have practically no distinct political pro- 
grammes ; both the parties advocate almost 
identical measures but they are highly organised 
as two distinct bodies in tha state and this party 
division, as is apparent, is highly artificial and 
unnatural In the words of Mr. Leacock— “it the 
bisection of opinion on a paramount issue does not 
exist, then the consolidation of the party may 
become a purely mechanical affair, and the bond 
of union may degei>erate into the cohesion created 
by purely artificial ties. On- the other hand where 
buch cohesion, natural or artificial, is not forth- 
coming, parties assume the fragmentary and 
unmanageable form as in the continent of 
Europe/^ 

S* Party in the parliamentary has not 
yet evolved in India; the most importatit factor^ 
tht- complete responsibility of the Executive to the 
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Legislature, is not in vogue here. Only partial 
responsibility has been introduced about the 
transferred subjects in the Provinces but even there 
the collective responsibility of all the ministers 
in chalking out a uniform policy for the depart- 
ments under their coitrol> has not yet been 
achieved. This can only be brought' about by strong 
party organisations with definite political ideal. 
The Government in*Comtdl; Imperial and Provin- 
cial is not responsible to the Legislature and even 
if it fails to get the support of the majority, the 
Executive is not bound to change its policy ; 
resignation is out of the question. Practically 
it may be deemed that the Legislature is divided 
into two camps — the officials and the non-officials ; 
the officials being permanently in power. The 
non-officials may criticise the doings of the official 
body but can never expect to oust them and to 
inaugurate ' their policy instead. It would not 
be proper to compare the non-official body to the 
opposition'in Parliamentary Assemblies, for they 
can never expect to supplant the officials — the 
Partv in Power. In the Reserved subjects in the 
Provinces and in matters of Imperial Adminstra- 
tion.their function is not primarily to oppose^JJa^ 
Government but to ventilate the grievances of the 
people, to co-operate with the GoyefU^^nt in its 
attrmpts to turther the interg^ti^t^ to 

help the administrari4)naiofeii!heijq$pig^ well- 

reasoned critrci^ifaii^oC It is 
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only moral force that hope to 

exercise in the Indian, Legislatures and this will 
mainly depend on their far-sighted statesmanship 
and ardent desire for the welfare of the country 
It is also imperatively necessary that they shall be 
well equipped with facts and figures,^? -they have 
to,oppose men well-versed in- state affairs. Party 
affiliations cannot be strong in these circumstances 
and the non-officials as a body are not fully 
organised on a party basis. It cannot be doubted, 
however, that certain tendencies rnanifest themsel- 
ves, if we study the discussions and debates in the 
Imperial and provincial councils. There are certain 
principles which engage our attention The 
organisation is now extremely loose, though the 
popular representatives have worked out something 
like a political and economic programme to which 
they adhere and try to make the Government 
accede to ; but it must be marked that this party 
prc^amme is not thoroughly well-defined at 
the present stage. Move attention is paid to the 
personal element than to party principles. 
This is to Some extent due to weak party organi- 
sation and want of a definite party programme. 
This system surely gives a great dea} of individual 
liberty to the members in the discussion of 
political affairs; without binding them to support 
party through thick and thin. But it is also 
ijhat this is secured at the expense of the 
cannot stand forth, as a homogeneous 
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body and consequently loses much of its import- 
ance and power. 

6. Unlike some of the Continental states, the 
IrreconcilabJes in India have nb seats in the 
Legislative Bodies. These groups may be 
organised on the basis of local, racial or religious 
interests and they are particularistic and irrecon 
cilable. Such bodies are subversive of the true 
national interests of the countries. In India the 
Irreconcilables exert a great deal of influence in 
the country but they have not yet tried to gain 
admission to the Legislatures. These bodies are 
consequently for gradual evolution and the 
members all belong, with a few exceptions, to the 
moderate progressive party in the country. The 
accredited representatives of the people in order 
to properly discharge the ir functions must have a 
high ideal before them and their action shall in 
no case be guided by a selfish or partisan spirit 
What is really anted of them is high ability, 
coupled with honesty of purpose, statesmanship 
of an exalted character and high ideals devoid of 
petty and provincial jealousies. 

" 7. The most important result of greater popu- 
lar representation in the Council^ seems to be a 
closer organisation of party groups, based on 
racial and communal issues. Perhaps the party 
evolution which is taking place at the present 
moment - is being brought about almost 
unconsciously. But* it cannot be denied that 
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other than mere political issues claim the allegiance 
of the different party groups, and certain party 
tendencies manifest themselves which point out 
that in future, party organisation must be largely 
based on a system of groups, owing their origin to 
the entrance of racial and communal questions in 
the political arena. 

.8. India is inhabited by different races and 
communities, and the strength of social and com- 
munal ties is greater than that afforded by combi- 
nations based on political ideals. It would be 
wrong to say that the organisation of party groups 
in India is complete. But a careful study of the 
division lists clearly shows that this is merely a 
question of time. This movement may, surely, be 
retarded ani parties may evolve based on political 
issues, pure and simple, but it would require the 
advent of political geniuses and an amount 
of political education which very few nations 
can boast of. The case of Austria, how- 
ever, must be an object lesson to us. She 
was inhabited by a large number of nationalities 
falling broadly in three great groups — the Ger- 
man, the Slavonic and the Latin ; and the key to 
the politics of the Austrian Empire was afforded 
by the racial composition of its population. Of 
the twenty six party groups before the war, all 
except two, comprised either homogeneous racial 
groups or fradtions of such groups: The result 
had bipen extreme insta-bility in the working of the 
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political institutions, want of a definite national 
policy and consequent degeneration leading to 
political dismemberment. 

9. The Officials have all tlie characteristics of 
a good party. They have one and the same 
programme among them and follow the:r leader 
unflinchingly. The individual opinions and predilec- 
tiors exert no influence on the voting list, and 
the officials not only vote but even sometime.^ 
abstain from vothig in a body. They have the 
greatest amount of solidarity and definiteness of 
purpose and the responsibility for the policy pur- 
sued rests upon the whole body of officials and 
not upon them individually. This system of ^‘official 
bloc” came in for much adverse criticism in the 
Montague-Chelmsford Report as well as in the 
recommendations of the Joint Select Committee^ 
but the old arrangement is going on, and only ‘in 
exceptional cases have the officials been allowed 
to exercise their individual judgment on matters 
put before the Councils for decision. 

10. The next group, that of the non-official 
Europeans, is also a highly compact body. They 
generally vote together and this body is almost 
always found on the side of the Government in 
opposition to the Indian non-officials. 

11. The ties binding together the Muhamadans 
in a body are slightly weaker than those of the 
Europeans but they form a more compact body 
than the Hindus. They are drawn towards each 
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other by communal interest and rivalry with their 
Hindu neighbours. They devote much time and 
attention to the interests of their community and 
their votes are generally influenced by these predi- 
lections. Though they are not so highly organised 
as the Official and the non-official European 
groups, yet there is a tendency among them for 
concerted action and to give preponderance to side 
issues — the interests of the particular community 
to which they belong. 

12. The Hindus are a heterogeneous mass and 
the least organised of all the groups. The reason 
'['he appears to be that they command a large number 
Hindus." of members, representing different interests and 
belonging to different scales in society. The points 
of divergence between the different sections of the 
Hindus, in their moods of thinking and ideals, aie 
so great that some time will elapse before they 
become a more homogeneous party. But an intelli 
gent appreciation of their work by the electorates 
and thetr countrymen at large, would compel them 
to give up their personal predilections and to follow 
a concerted and definite course of policy. Such 
highly ohjectidnaF features, among the non-officials 
in general and the Hindus in particular vm high 
percentage of absence and abstention from voting, 
are due to weak party organisation and are sure 
to vanish with increased popular interest in politi- 
cal affairs, I his abstention froni voting shows 
either a certain atnount pf irresolution or subord^n-^ 
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ation ot public interests to personal motives due to 
friendly arrangements between the members or 
points out a lack of political training ; and proves^ 
these members, when looked from party point of 
view, thoroughly unworthy of their high position 

13. It can very well be surmised that with 
greater political training among the people and 
larger popular representation, the party orga- 
nisation will become more and more complete- 
but it would not be entirely wrong to fear that 
other groups will arise, specially among the- 
Hindus, based on class or political rivalries e.g., 
Landlords vs Tenants, Brahmins vs Non-Brah- 
mins, the Plutocrats vs the Middle class, Mode- 
rates vs Extremists etc. Thus all the forces at 
work in India point out that questions of racial 
rivalries and communal conflicts are sure to have a 
domineering influence on politics. This is likely to 
confuse issues and to have a pernicious effect 
on party organisation. Racial groups with all 
sorts of political and qon-political ideals are 
likely to rise up in the country anl must lead 
to a certain amount of confusion • and uncer- 
tainty in the working of the Legislatures. 
It is idle to expect that India will be able: 
to work her oolitical institutions in a bet- 
ter and more efficient way than the majority 
of the western states that had had a long course- 
of political training ; and the drawbacks under 
which w@ shall have to labour- ar^ the price- 
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to be paid for the rivalries and conflicts of the diff- 
erent sections of the people who have in 
course of ages established themselves in this 
country. 

14. The inauguration of the Democratic Party 
in the Legislative Assembly is a move in the right 
Democratic direction. It is based on political issues and al- 
Party. ready its activities have been crowned with partial 
success. The members aie united in object and 
action and exert a great deal of influence in the 
Assembly. The statement issued to the Press by 
.Mr. Seshagiri Iyer, the President of this Party 
as regards its programme it. quoted -below. — “ Our 
goal is Dominion self-government within the Empire. 
To achieve this end we aim at democratising 
the existing machinery of Government as rapidly 
as possible. Every executive Councillor to be 
appointed, hereafter, must oe chosen from the 
representatives of the people in the Assembly. 
Such a councillor must be esponsible both to 
the people and to the Assembly and must be 
liable to be replaced by an adverse vote of the 
Assembly. 

Secondly, in fiscal matters, we shall have as 
complete an autonomy as i' enjoyed by the self- 
programme. OQygjjjifig countries. There L^uld fee no inter- 
ference whatsoever from Whitehall. This is what 
the Joint Committee recommended, and we shall 
fight for it strenuously 
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Thirdly, as regards the military, \ve consider 
that the Standing Army should give way to the 
Citizen Army, that the present strength is 
unnecessary, that the Indian element in it should 
be very largely increased, that the British element 
should be considerably reduced, that the army 
should be mainly ollicered by Indians, that 
Sandhurst is expensive and the headquarters esta- 
blishment should be greatly cut down, that the 
military colleges affording facilities for a complete 
training in India should be established. We feel 
that the present strength is so burdensome 
to the country that if it is allowed to conti- 
nue, progress in every department would become 
impossible. 

Fourthly, the services must begin to be recru- 
ited solely in India and the European element 
must be gradually eliminated. 

Fifthly, we consider that it would be an unwarr- 
anted interference with the Government here and 
with the legislature, if a Commission is appointed 
to enquire into the grievances of the services. 

Sixthly, we shall press for the grant of a political 
amnesty for persons already in jail, to the grant 
of full citizen rights to persons who have come out 
of the jail to enable them to enter the Councils 
with a view to do constructive work and shall 
avail ourselves of every opportunity to induce the 
authorities to remove the grievances of the people 
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which have led to the withholding of co-operation 
by a large section of our country-men with the 
existing Government 

Seventhly, as there is. unquestionably a consi- 
derable distrust in the country, we consider that 
the interests of the Government as well as of the 
people require that there should be a thorough exa- 
mination of the causes which have led to the want 
of confidence. We shall insist on enquiries being 
conducted by a statutory commission mainly com- 
posed of representative I ndians into the matter. 

Eighthly, we shall endeavour to bring about a 
re-approachment between those who hold that the 
Government is so bad that it cannot be mended 
and the authorities who consider that a section of 
the people are so irreconcilable that they cannot 
be conciliated. 

Ninethly, the voting power of the Assembly 
should in no way be restricted. It would comprise 
every subject which is within the cognizance of the 
Executive Government. 

Lastly, we shall ask for the exercise of the 
powers reserved under the Devolution rules (Sec- 
tion 19) being put into operation at once. In our 
, opinion the best interests of the country demand 
that there should be, notwithstanding the differ- 
ences of opinion * as to the.- ways and ^eans, a 
Reeling of i-espect and .gopd-wiH between oflficlals, 
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and the people. We shall educate the country 
to repudiate the suggestion that the obligations 
to be hereafter incurred should be ignored. Such 
a theory would strike at the very root of our 
progress and would impair our credit abroad 
.and our stability at home. We hold that these 
and other reforms can only be brought about 
by strenuous campaign within the walls of the 
legislature. We are convinced that by attempt- 
ing to paralyse the activities of the Government 
by withholding assistance when legitimately de- 
manded and by observing a spirit of antagonism 
to the existing institutions, no good can be 
achieved. We are as anxious as the most advan- 
ced amongst our countrymen tbat education 
should be adequately provided, that there should 
be speedier and cheaper justice, that the Govern 
ment of the Provinces should be entirely in the 
hands of the ministers and the racial animosity 
should disappear, but in our view these objects 
should be achieved not by endeavouring to wreck 
the constitution, not by withholding assistance 
to Government, but by joining it and pointing 
■out to it the defects in as strong a manner as 
is consistent with lo3ralty. We are under no 
■delusion as regards the ,, sjuitatality of diarchy to 
this country. It has been demonstmtdd in every 
province that it is unworkable. If the time limit 
is allowed tp pass without a further advance in 
the constitutional reform the whole' system .«of 
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Government would be reduced to a farce. Almost 
immediately an advance should be made in the 
direction of giving the people a complete res- 
ponsible Government, We shall lose no opportu- 
nity to press this on the attention of the Govern- 
ment. We intend also educating the people re- 
garding our aims 

Mr, Seshagiri, on being further questioned^ 
emphasised the state management of railways^ 
the necessity of taking measures for improving 
the position of Indians over seas and bringing the 
currency policy to the pre-war standard, namely^ 
the fixing of the price of a gold mohur at fifteea 
rupees*'. 

15. The example of the Democratic Party was; 
followed by the establishment of a second non- 
official party in the Assembly — the National Party. 
On many occasions it acted in concert with the 
Democrat's but its programme is far more moderate 
and less aggressive. The members want steady 
progress and are ready to co-cperate with the 
Government to a greater extent than the Demo- 
cratic Party, though the ultimate political goal is 
the same — the attainment of complete self-govern- 
ment within the Empire. It may be reasonably 
expected that similar parties will arise in the Pro- 
vinces affer the next election if not sooner. 

16, The Congress propaganda has succeeded 
in giving greater prominence to political issues 
over the communal and provincial ones. TheCoun-^ 
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try is being organised on a political basis and art 
intense political education is going on in the far- 
off villages. This must ultimately react on 
political life of the country. In case the Non^ 
Co-operators decide to participate in the ad- 
ministration-parties based on political principles 
are likely to claim the homage of the members of 
the Councils as well as of the Electorates 

17. To transplant political institutions in a 
Country and to work them efficiently require a 
great ‘deal of sustained 'effort and a certain amount 
of political education. Mainly to the people is 
the success or failure to be ascribed though it 
would be difficult to deny that circumstances 
peculiar to the country exert certain amount of 
influence on the issues. The prime requisites in 
India are political training, subordit ation of all 
personal ‘ and sectarian interests to national issues 
and high rectitude and ability in the leaders of 
the country. “No reform can produce real good, 
unless it is the work of public opinion and unless 
the people themselves take the initiative,” (Buckle) 
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The Mam Characteristics, 

I. The functions of the Government in 
India are the most expensive and far-reaching. 

The Decentralisation Commission tried to give an 
Gov^^rn-^^ idea of its sphere of action, in a short compass, 
ment. *‘The Government claims a share in the produce 
of the land, and save where, as in Bengel, it 
has commuted this into ,a fixed land tax, it 
exercises the right of periodical reassessment of 
the cash value of its share. In connection with 
its revenue assessments, it has instituted a de- 
tailed cadastral survey, and a record of rights in 
the land. Where its assessments are made upon 
large landholders, it intervenes to* prevent their 
levying excessive rents from their tenants ; 
and in the Central Provinces it even takes an 
active share in the original assessment of land- 
lords' rents. In the Punjab and, some other 
tracts, it has restricted the alienation of land 
by agriculturists to non-agriculturists. It under- 
takes the management of landed estates where 
the propietor is disqualified from attending to them 
by age, sex or infirinity ir occasionally by 
pecuniary embarrassment, in times of famine 
it undertakes relief works and other remedial 
measures upon an extensive scale. , 
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third of the whole area of India, and comprise 
more than one-fifth of its population 

2. In the discharge of these multifarious 
functions the Government is responsible to the 
Secretar\ of State for India who is given by the 
Government of India Act all the powers and 
duties w'hich formerly belonged to the East India 
Company and is specially authorised, subject to 
the provisions of the Act to superintend, direct 
and control all acts, operations and concerns 
which relate to the Government or the revenues 
of India and ail grants of salaries, gratuities 
and allowances as well as other payments and 
charges out of or on the revenues of this 
country. The pow’ers of control w^hich the system 
provides are really ver)^ full and effective. Like 
other ministers of the Crown the Secretary of 
State for India is a member of the British 
Cabinet and is responsible for all his official acts 
to the Parliament of England in accordance 
w'ith the constitutional practice of that country. 
The supremacy of Parliament over the Govern- 
ment of India had been unequivocally, asserted in 
the preamble of the Act of 1919 w’here Parliament 
took upon itself the ultimate responsibility for 
the welfare ai'd advancement of the Indian 
peoples. 

3. The Parliament may exercise its power of 
control In one of these three different ways — by 
means of direct legislation, by controlling the 
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The Signi- revenues of the country, or by calling to account 

the respon- Secretary of State for any matter of Indian 

administration. Parliament as a rule does not 
the Parha- . . , . . 

ment. specially legislate for India except in two directions 

— in amendments to the constitution and in sanc- 
tions granted for loans raised by Secretary of Slate 
for India. Nor does Parliament directly control the 
revenue and expenditure in India ; only a detailed 
account of tl.e receipts and charges is annually laid 
before it, Piirliament has the undoubted right of 
interference and may make its opinion felt *‘by ques- 
tions, by amendments to the address, by motions 
to adjourn, by resolutions or by motions of no 
confidence’’ / all the constitutional means open 
to Parliament to ensure the responsibility of 
the ministers to it. Another imeans of control has 
been added to it by transfeiring the salaries of 
the Secretary of State and his under-secretaries 
and other expen-es of his department to the British 
estimates and consequently his policy and admi- 
nistration may be questioned by putting forward 
motions for reduction. But whatever may be the 
powers of Parliament, the most important fact 
in this connection, as pointed out in the Report, 
is ‘that it does not make a custom of interfer- 
ing”, and the Indian administration is compara- 
tively immune from parliamentary criticism. 
In the days of the Itast India Company, a regular 
inquest was held on the Indian administration 
before each renewal of the Charter but this pra- 
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■dice ceased with the transference of the territ{»ries 
to the Crown in 1858. The real oosition of affairs 
was thus summarised in the Report of the Esher 
Committee on the Indian Army Reforms — “The 
relations between the India Office and the 
Government of India are presumably based upon 
the importance of keeping the control of 
Parliament as far as possible intact over Indian 
expenditure. The theor\% sound in itself in view 
of the bureaucratic form of Government in India, 
has proved to be illusory in practice. The busi- 
ness of Parliament is too great and too complex 
to enable any effective control to be exercised by 
the House of Commons over Indian expenditure. 
In practice, therefore, the control of the- India Office 
has been itierely the control of one bureaucrac}’* 
over another/’ This remark is applicable to all 
spheres of Governmental activities in India and 
there is great divergence between the theory and 
practice in the Indian Constitution. 

Moreover personal equation has a very 
important bearing on the relations between Simla 
and Whitehall. When the Viceroy is a man of 
strong personality, the Secretary of State merely 
becomes a convenient mouthpiece of his policy 
in Parliament, and in. the reverse case he is 
treated merely as an agent of the India Office. 

4. The Indian administration was a highly cen- 
tralised one in which the Government of India ex- 
ercised all its ej^ten^ive functions, subject however 
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to the control of the India Office. The Provincial 
Governments had practically no individuality ; they 
were for all practical purposes merely agents of 
the Central Go\ernment. They were subject to 
general supervision and control by the Governor 
General in Council and the right of the Central 
Government to interfere with the minutest details 
of provincial administration could not be question- 
ed, though in actual practice the Government of 
India merely laid down the general principles 
and watched the effect that was given to them 
in rl e Provinces. The main theory was that 
entire Government system was one indivi* 
sible whole and amenable to Parliament” 

5. India is a v’^ast country and every province 
has its own peculiar requirements and it was 
but natural that the uniform centralised system 
imposed by the Government of India, was found 
inadequate for the proper development of the 
provinces. The Indian politicians also came to 
recognise that popular influence could best be 
exercised in the local governments which would 
serve as fields for political training with the least 
danger to the state in case of failure. They there- 
fore began to make determined attacks on the 
citadel of centralisation and strongly advocated 
the principle of Provincial Autonomy. The pro- 
vinces in their internal affairs should be given the 
greatest latitude of action and only the affairs 
common to the whole country are to be reserved 
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for the Central Government This demand 
gathered strength from the enunciation of the new 
principle as laid down in the preamble of the Act 
of 1919 Parliament asserted the political goal of 
this country to be the attainment of responsible 
Government and promised to take a substantial 
step in that direction. Parliament thus declared 
its readiness in some future date to transfer its 
responsibility for the administration of India to the 
Indians themselves and with every step forward 
in t’lat direction the control of Parliament must be 
proportionately relaxed. As the first real step, 
the provinces are given in purely local matters the 
largest measure of independence of the Govern- 
ment of Iridia which is compatible with the due 
discharge by the latter of its own duties. The 
Secretary of State has also partially relaxed his 
control over the Central and Provincial Reserved 
Subjects. But it is as regards the Transfetred 
Subjects in the provinces that the relaxation had 
been almost complete and these have been to a 
great extent made over to the Provincial Electo- 
rates that are responsible for these departments. 
So we are justified in asserting that centralisa- 
tion of the old type is irrevocably doomed and 
the future lies mainly with the provinces. Already 
the local governments hhve beep allowed certain 
amount of- independence and the next step is 
likely to make ' thepi completely independent of 
the Central Government in provincial matters and 
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responsible not to the Parliament but to the 
people of this country for the proper discharge 
of their duties. This may gradually lead to a 
federation in India in which the Central Govern- 
ment will enjoy all the powers not specifically 
.assigned to the Provinces, like the Canadian 
Federation. 
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XII. 

The Gcvcrnof General in Cotin ciL 

I. The Executive functions of the adminis- 
tration are vested in the Governor General in 
Council, whose powers are defined in comprehen- 
sive terms to be the superintendence, direction 
and control of the civil and military government 
of India, and he is enjoined to pay due obedience 
to the orders received from the Secretary of State 
for India. The Governor General is the head of 
the executive as well as the Viceroy, the repre- 
sentative of the Crown in India. He is appointed 
by His Majesty the King by warrant under the 
Royal Sign Manual on the advice of the Prime 
Minister and usually holds office for five years. 
The Executive Council is composed of seven ordi- 
nary members (three are Indians), one extraordi- 
nary member — the Commander-in-chief, with the 
Governor General as the President There is at 
present no statutory limitation on the number of 
ordinary members. They are appointed by the 
king by warrant under the Royal Sigh Manual ; 
three of them must have been in the service of 
the Crown in India for at least ten years and one 
must be a barrister of England or Ireland, a 
member of the Faculty of Advocates of Scotland, 
or a pleader of a High Court in In^ia of not less 
than ten years’ standing. The Commander-in- 
chief is an extraordinar>" member and has rank 
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and j;)recedence in the Council next alter the- 
Governor General. The following portfolios are 
distributed among the ordinary members — Com- 
merce and Railways, Home ; Education ; Finance;- 
Industries and Munitions ; Revenue^ Agriculture 
and Public works and Law. The Foreign Depart- 
ment is under the direct control of the Governor 
Gercrrl and the Army is under the Command- 
er-in-chiet. The term of office of the ordinary 
members is fixed by custom to be five years. 

2. The Council may meet at any place as 
appoif^tcd by the Governor General in Council 
and all its functions may be exercised if only 
the Governor General or in his absence the Pre- 
siding Member and another ordinary mem*ber 
are present All orders and decisions emana- 
ting^from these meetings are deemed to be the 
action of the Governor General in Council and 
the business is transacted according to the rules 
and orders as framed by the Governor General. 
In case of difference of opinion the ‘decision of 
the majority is binding and when the votes are 
equally divided the Governor-General or Presi- 
ding Officer has a second or casting vote. The 
meetings are private and the procedure is analo- 
gous to that of the English Cabinet. One of the 
Secretaries to the Government of India attends 
the meetings and takes down the decisions of the 
Council relating to his department 

3. The Governor General is the ex-officio 
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President of the Executive Council. He appoints 
another member to be the Vice-President 
who pre>ides in the absence of the Governor 
General. When the President as well as the 
Vice-President are absent the senior ordinary 
member present at the meeting exercises all 
the powers of the President. But when the 
Governor-General is resident of the place where 
the meeting is assembled and is not prevented 
by indisposition fiom signing any act of Coun- 
cil made at that m dieting, the act requires his 
signature and in case he refuses to do so, he 
will be deemed to have voted against the mea- 
sure adopted at the meeting. 

4. The functions of the Governor General in 
The Council which is conveniently designated the 

Sninctons Government of India are all-embracing and 
of the ^ ... . M j 

•Council, cover the whole held of administration, civil and 

military, and even extend beyond the limits of 
•British India. It has the statutory right to 
restore the demands for grants, reduced or totally 
refused by the Assembly 5 and as the represen- 
tative of the Crown in India, it has all the 
immunities, privileges and prerogatives appertain- 
ing to the Crown. It also enjoys the rights and 
privileges of the Indian monarchs who had been 
superseded by the British Government e. g., the 
rights in respect of land and minerals. The 
powers of the Governor General in Council as 
regards war and treaties have been, however. 
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express!)’- restricted by* Statute. The Government 
-of India cannot declare war, commence hostilities 
or make treaties on its own initiative. But when 
ho.'^tilities have been actually commenced or 
preparations have actually been made, the Gover- 
nor General in Council is empowered to declare 
war, commence hostilities or enter into a treaty 
for making war against the prince or state actually 
committing the hostilities or making military 
preparations and also to guarantee by treaty the 
'possession of a prince or state actually assisting 
His Majesty’s Government against the enemies. 
In these contingencies the facts must be immediate- 
ly communicated to the Secretary of State with 
the reasons for the commencement of hostilities 
■or for conclusion of treaties. Lastly this body 
has certain legislative functions. The Government 
of India Act of 1870 enabled the Governor 
General in Council to legislate for the less 
.advanced parts of India This power of making 
regulations has been maintained by Sec. 71 of the 
Act of 1915. The Secretary of State in Council 
first declares by a resolution application or 
extension of the provisions of this section to a 
particular part of the country. Thereupon the 
local Government is allowed to propose draft 
regulations for the peace and good governrnentf 
of that part to the Governor General in Council 
and when approved of and assented to, these 
regulations have the force of laws. This power 
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much availed of and numerous regulations are- 
made, from time to time for the backward tracts., 

5. The responsibility for the official acts of 
the Central Government lies with the Governor 
General in Council. Law does not recognise 
the individual responsibility of the members, 
though in actual practice the minor questions 
are decided by the member at the head of the 
department and only the important issues or 
questions leading to a difference of opinion 
between two departments go before the whole 
('ouncil. But the practice is not recognised by 
statute and the responsibility for every executive 
action is collective, even when an individual 
member is solely the author of it. Much however 
depends on the Governor General himself. He 
may suffer in actual practice a giipat latitude to* 
the members by allowing them to initiate policies 
for their own departments but this departmental- 
ism cannot shift the responsibility from the 
Council to the individual member. 

6 The position of the Governor General in* 
India is truly unique. He is the head of the 
Executive and the representative of the Crown 
ill this country. His powers, subject to his 
responsibility to the Secretary of State and 
Parliament are immense and in actual practice 
he may very well be an object of envy to any 
autocrat, past or present. A brief summary of 
his statutory powers as well as those derived from 
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the King as his V^iceroy are given below and this 
will clearly prove that the office of the Governor 
General is not only the most co\eted and auto- 
cratic but also the most solemnly responsible, 
for on him depends the happiness of millions of 
mankind. The administration is entrusted to 
the Council, but sec 4 ^* ( 2 ), of the Government 
of India Act empowers the Governor General to 
reject or adopt any measure against the decision 
of the majority, if he is of opinion that the safety, 
tranquillity or interests of British India or any 
part of it, are or may be essentially affected. 
The Governor General can thus take upon himself, 
whenever he likes, the responsibility for the whole 
administration even against the views of his own 
Council. But he is not empowered to do any- 
thing which he could not have done with the 
concurrence of his Council. The Governor 
General may also be authorised by his Council 
to exercise alone at his discretion, all or any of 
the poweis which might be exercised b}' the 
Government of India, when he is on a visit to 
any part of the country unaccompanied by the 
Council He may also on his own authority 
and responsibility during his absence from his 
Council,, issue any order to any local Government 
and to any officer of the Crown, if he thinks it 
necessary, and in such a , case hts order shall 
have the force of one issued by the Governor 
general in CohnciL But a copy of such orders 
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ha.s to be sent to the Secretary of State and these 
posvers of the Governor General may be wholly 
nr partially su‘^pended, until further orders, by the 
Secretary of State in Council. 

7. His financial power covers the whole field 
of expenditure. No proposal for the appropriation 
of any revenue or money for any purpose can 

Fin<tncial, be made except on the recommendation of the 
Gov’ernor Generah and in cases of emergency 
he authorised to incur any expenditure which 
he thinks to be necessary for the safety or tran- 
quillity of British India or any part of it More- 
over it is optional on his part whether he allows 
any discussion on the Non-Voted items of the 
Budget in the Imperial Legislative Chambers ; 
but in practice he does allow such discussions 
on the part of the non-official membeis. 

8. He is a component part of the Indian 
Legislature and not only exercises a great deal 

Legislative. influence on ordinary legislation but is also 
empowered to legislate on his own responsibility. 
The Indian Councils Act of 1861 allowed an 
exceptional power to the Governor General in 
cases of emergency to make ordinances which 
were to remain in force only for six months 
and this emergency power has been secured in- 
tact to the Gov’ernor General by sec 73. The 
Act of 1919 gives extensive legislative powers 
to the Governor General. When he certifies 
that the passage of the bill is essential for the 
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safety, tranquillity or interest of British India 
or any part thereof, it becomes law even if rejected 
by one or both the chambers. Every such Act 
however must be laid before both the Houses 
of Parliament and must have His Majfsty^s Assent 
before it is put into operation. But e\en this 
safeguard is omitted in exceptional cases and the 
Governor General is empowered to bring such an 
Act into immediate operation if in his opinion- 
^^a state of emergency exists which justifies such 
action,” though it may be vetoed by His Majesty 
in Council. Analogous legislative powers are 
given to the Governors of the Provinces by the 
same Act 

9. A large number of measures requires the 
previous sanction of the Governor General under 
section 67 of the Act and in these matters no 
legislation can be introduced unless specially 
authorised by him. The power oi certification 
is another important instrument in his hands to 
prevent any legislation which is in his opinion 
undesirable. He has only to certify that a Bill 
or any part of it affects the safety or tranquillity 
of the country and no further proceedings can 
be taken in the matter. When a Bill is passed 
it requires the assent of the Governor General 
and this power of veto may be used to make 
it null and void. Thus the Governor General 
is given the statutory power to watch all legis- 
lat ons from* their very inception and to make 
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them nip^atory at any stage, if these are undesir- 
able in his opinion, 

TO. He has also many miscellaneous duties 
to perform. He can disallow a question or veto 
a Ilesolution on certain condition^ and he ha-^ 
to discharge certain functions which ars entrusted 
to him alone under the Indian Legi-^lative Rules. 
All decisions on the doubtful points about these 
matters are left with the Governor General and 
these cannot be questioned in any Court of Law. 
He decides whether a matte- is a Central or 
Trovincial subject, whether an item of expenditure 
is to be included in the V'oted or Non-Voted 
list and such other matters as have been left to 
him by the Rule^, and in these case^, his decisions 
are final. 

U. In addition to the statutjjry powers the 
Governor General is entrusted with certain duties 
by His Majesty in the Instrument of Instructions. 
He is enjoined to take the Oath of Allegiance 
and the Oath for the due execution of Lis office 
and for the due and impartial administration of 
justice and is also authorised to exercise the 
right of pardon on behalf cf the king. He is ad- 
vised by His Majesty to further the policy of the 
Parliament in India for the progressive realisa- 
tion of self-government and to allow ordinarily 
the local Governments to puisne the policy advo- 
cated by the popular representatives and to act in 
haimony with the Indian Lefrislature, cc>nsistent 
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with the fulfilment of his responsibility to King 
and Parliament. 

12 . The salaries of the Governor General, the 
Governors and the members of the Executi\e 
Councils are fixed by statute. The Governor 
General in Council may grant a leave of absence 
to the members of his Executive Council, except 
the Commander-in-chief, under medical certificate 
for a period not exceeding 6 months. If the 
Governor-General, a Governor, the Commander- 
in-chief or a member of the Executive Council 
unless under a leave of absence, departs from 
India intending t^ return to Europe his office 
becomes vacant. Vacancies may also occur by 
death or resignation duly delivered to a Secretary 
of the Indian Government and provisions for them 
have been provided for in the Government of 
India Act. 

OFFICIAL SALARIES. 

Officer. Maximum Annual Salarv. 
Governor General of 

India Rs, 2,56ooo 

Commander-in-chief Rs. i ooooo 

Member of the G. G’s 

Council (ordinary) . Rs. 8o,ocx> 


10 
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The Governors in Council. 

r. The Provincial P'xecutive is divided into 
tvvo branches ; the Governor in Council is in 
charge of the reserved subjects and the Governor 
acting with his nainisters is in charge of the 
transferred ones. This division signifies a great 
difference in principle The ultimate respon- 
sibility for the reser\’ed subjects lies with the 
Parliament and for the transferred ones to the 
Provincial Legislatures and through them to the 
Electorates. The Governors and the members 
of their Executive Councils are appointed by 
His Majesty the King by warrant under the Royal 
Sign Manual. The maximum number of members 
for an Executive C'ouncil is four and one of them 
must be a [ erson who at the time of his appoint- 
ment has been for at least twelve years in the 
service of the Crown in India* 
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The Provincial Executives, 


Province. 

Executive Councils 

i Ministers 

1 

; Total 

Official Salaries. 


Europeans 

Indians. 

All Indian^ 


1 Governor 

L 

{ Members 

1 of the 
i Council. 

Madras 

2 

2 

3 

1 

j Bs. i28ooojRs. 64000 

Bombay 

2 

2 

3 

7 

! 

»» »' 

1 

»/ ,t 

Bengal 

2 

2 

3 

1 

7 

f* 


U P. 

2 

2 

3 

■ 

»* *» 

' tr It 

Punjab 

r 

I 

' 2 

■ 

Rs 100000 

R*;. 60000 

B. Sc Orissa 

2 

I 

2 

5 

■. .. 



«K 

C. P. & Berar 

r 

I 

2 

4 . 

Rs. 72000 Rs. 48000 

Assam 

I 

I 

2 

4 

Rs. 6600c 

Rs. 42000 

Burma 

I 

I 

2 

4 

Rs. 100000 



2. The Governor in Council has powers over 
, the reserved sabj^ts analogous to those of the 

s tS * 

Powers. Governor General in Council over the Central 
ones. The meetings, their phjccdure etc. are con- 
ducted .and framed in imitation of the Impe- 
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rial Executive Council. The Governor is also em- 
powered on his own responsibility to exercise 
similar administrative, financial and legislative 
functions, except that he has no power to make 
ordinances. Over the reserved subjects the 
Governor in Council has extensive statutory 
powers and though he is advised in the Royal Ins- 
trument of Instructions to attach due importance 
to the views of the Legislature yet the ultimate 
authority lies with him alone. 

3. The most delicate part of his constitutional 
powers is that relating to his ministers He is to 
The appoint them from among the non-ofificials 
and they hold their office during his pleasure. 
He is enjoined in the Royal Instructions to assist 
Minister, f^he ministers by all the means in his power in the 
administration of the transferred subjects, and to 
advise them in regard to their relations with the 
Legislative Council and when dissenting from 
the opinion of a minister, he is asked to give 
due regard to the relations of the minister with 
the Council and to the wishes of the people as ex- 
pressed by their representatives in the Legislature, 
In case of an important difference of opinion, 
the Governor has the constitutional right of 
dismissing the minister and appealing to the 
Electorate. When the nevv Council also supports 
the minister, the Governor is advised by the Joint 
Select Committee to accept the advice of the 
minister as a riiatter of constitutional practice. 
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4- The intention of Parliament is to hand 
over its own responsibility to the popular represen- 
tatives as regards the transferred subjects. The 
local Government does not enjoy the power of 
restoration over the demands for grants relating 
to the transferred subjects, partially or completely 
refused by the Council, though the Governor 
is empowered in an emergency to authorise the 
expenditure which may be in his opinion nece- 
ssary for the working of any department inclu- 
ding the transferred ones. It is the clear intention 
of Pailiameiit that the interference of the Governor 
in transferred subjects should be restricted to the 
utmost and the control of the Governor General 
and the Secretary of State has been much re- 
laxed by the Devolution Rules and the Rules* 
framed under Sec. 33 of the Act of 1919 for 
relaxing the control of the Secretary of State 
over the transferred subjects. A new political 
departure has been made in this branch of the 
Provincial Administration and it is true that 
certain element of responsibility has been intro- 
duced in the administrative machinery of India. 

5. Parliament has left much to convention. 
Only the broad outlines have been chalked out 
by the Parliamentary statutes and the rest is to 
be filled in by constitutional -practice. What 
will be the ultimate naturfe of the structure, none 
can foretell but it is expected by the Indian 
Politicians that the constitutional advance in 
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India should be on the same lines as in England 
and that the Government and the Legislature 
should try to evolve similar conventions in this 
country. 

6. It is the duty of the Governor to encourage 
harmonious working between the two branches 
of his government. The Royal Instrument of 
Instructions enjoins him to encourage the habit of 
joint deliberation betw'een himself, his councillors 
and ministers, so that the experience of the 
officers may be at the disposal of the ministers 
and the knowledge of the ministers as to the 
wishes of the people may be at the disposal of the 
Councillors ; but the ultimate decision on the 
reserved subjects lies with the Council and on the 
transferred subjects with the ministers and the 
responsibility for these two classes of subjects 
must be kept clear and distinct. The Gover- 
nor is to decide questions at dispute and to arbi- 
trate between the Councillors and the ministers. 

7 , The proposals for taxation and loans are 
considered by the Governor, the Councillors and 
the Ministers sitting together ; the decision lies 
with the Governor in Council if the proposal refers 
to a reserved subject and the Governor acting with 
his ministers if it relates to a transferred subject. 
The annual expenditure on both halves of the 
Government are settled by agreement between the 
Councillors and 'Ministers. In case they fail to 
agree the Governor may by order in writing 
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ullocate the revenues and the balances of the 
province between the reserved and transferreci 
•subjects by specifying the fractional proportions 
of the revenue? and the balances which shall be 
assigned to each class. This order of allocation 
remains in force for a specified period of time 
which may be either the period of office of the 
existing Legislative Council or a longer period 
not more than one year after its expiration. If 
the Governor does not like to take the lespon- 
sibility he may refer this question to the 
•Governoj General and make the allocation in 
accordance with the terms of his decision. 
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XIV. 

The Ministers. Their Constitutional position 

1. In every constitution, convention plays a 
very decisive and important part. The English 
constitution which is the greatest example of an 
unwritten one, depends for its main characteristics 
on the conventions of the constituton. The 
appointment of the Prime Minister from the party 
having a majority in the House of Commons and 
joint responsibility of the ministers to the popular 
assembly owe their origin to conventions only. 
But even in written constitutions like that of 
U. S. A. etc., it exerts an influence which is 
astonishing. Sometimes the written laws come 
to be overshadowed by it. 

2. India has been granted a constitution by 
the British Parliament. In the Government of 
India Act, we have a body of rules about the com- 
position and functions of the executive, the legis- 
lature and the judiciary and their relations with 
one another. But even here the most important 
part of the constitution from the national point of 
view has been left to be worked out by conventions. 
How the conventions should grow, what ought 
to be their influence on the Indian conkitution, are 
to be found partially at least, in the recommen- 
dations of the Joint Select Committee on the 
Government of India Act of 1919. This Report 
supplements the Government of India Act and 
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^ggests the best method for the harmoniou^^ 
working of the different parts, 

3. The Pronouncement of the 20th. August, 
1917, for the first time enunciated the ultimate 
goal of British rule in India to be ‘'the realisa- 
tion of responsible government as an integral part 
of the British Empire.'' Mr. Montagu came to* 
India to make a local enquiry about the question 
in all its bearings and interpreted the Pronounce- 
ment by. putting forth a number of recommenda- 
tions. He proposed that the first step towards 
responsible government should be taken in the 
provinces and this was accepted by Parliament. 
It is thus in the Provinces that certain subjects 
known as the “Transferred" ones have been 
entrusted to a branch of the executive whichi 
is responsible.to the Legislature and ultimately 
to the Electorate in this country. The appoint- 
ment of ministers^ their functions and relation 
with the Council are .con.sequently the most im- 
portant part of the scheme. The hopes and* 
aspirations of the people are centred round ‘the 
ministers and an investigation about their posi- 
tion in the constitution is of utmost interest 
in Indian politics. The most noticeable feature- 
of the Government of India Act of 1919 which 
strikes even a casu^il reader is, its excessive 
leaning towards the ^ executive. . ; The Governor 
is armed not only with the veto but also with 
the power of certification ; and a provision is» 



The 

.‘Appoint- 

ment»of 

the 

’Ministers. 


[ 154 ] 

also made for the temporary admini^stration of 
the transferred subjects by the Governor, in 
case he disagrees with the policy of the minis- 
ters. The law as it is, if strictly interpreted 
without reference to constitutional practice, 
would nnake the ministers almost duplicates of 
the members of the Executive Council. The 
recommendations of the Joint Select Committee, 
however, modify the position of ministers con- 
siderably. The duty of the Indian politicians 
is to be always on guard against an unfavour- 
able interpretation of the Act by the permanent 
executive for its own interests, and the growth 
of convention on a proper and legitimate line is a 
thing ardently desired by all well-wishers of the 
country. 

4. The law categorically lays down that 
Ministers are to be appointed by the Governor 
and they must be non-officials. They are to be 
in charge of the transferred subjects and are dis- 
missable by the Governor, They must be mem- 
bers of the Legislative Council or must be elected 
to it within six months of their appointment. 
The law thus gives an extensive field for choice 
and there is no bar to the appointment of Euro- 
peans and Anglo-Indians who are not in sym- 
pathy with Indian aspirations. Nor will it be 
difficult for the Governor to get Indian members 
from the rank of .the plutocrats to support the 
views of the permanent executive. But this 
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provision of the law must be taken in conjunction 
with the recommendations of the Joint Select 
Committee I'here the theory is expressly laid 
Their down that the ministers must enjoy the confidence 
3?Ik>Mo\he majority of the Council. So, in spite of 

Council, the free field left to the Governor for the choice 
of his ministers, his power is greatly curtailed by 
this constitutional theory which is not based upon 
law but dependent upon the proper growth of 
convention. Here the necessity for party organi- 
sation becomes imperative. The Council should 
be divided preferably into two parties, the majority 
having the privilege of supplying the ministers. 
The want of party organisation will sometimes 
enable the ministers to pass unpopular measures 
through the Council and even to defy it. The 
ministers will thus become merely a part of the 
bureaucracy while they ought to be the accredited 
spokesmen of the popular views, and their 
status and position in the country will mainly 
depend on the support which they command in 
the Legislature, Though they are to be appointed 
by the Governor and dismissahle by him unlike 
the members of the executive council who are 
appointed b}^ His Majesty by warrant under the 
Royal Sign Manual, yet the law gives analogous 
powers over the departments entrusted to them. The 
Joint Select Committee unequivocally lays down 
that “the status of the ministers should be similar 
to that of the members of the executive Council,” 
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But the real position which they will come tC' 
occupy in the Government of the country will 
depend upon the fact whether they are capable 
of leading the people and guiding them according 
to their advice, otherwise there is every probability 
that they will fail to exert any influence for the 
welfare of the country and become a body of 
bureaucrats pure and simple and the whole experi- 
ment will be a lamentable failure. 

5. The question of the salary of the ministers 
agitated the public but this has now been decided 
in support of the popular standpoint. In order 
to understand it in all its bearings, it is necessary 
to quote the relevant section of the Act and dis- 
cuss the interpretation put on it by the Governors^ 
The second para, of section 4 (i) of the Govern- 
ment of India Act of 1919, is as follows — “There 
may be paid to any Minister so appointed in any 
provinee the same salary as is payable . to a 
member of the Executive council in that province, 
unless a smaller salary is provided by a vote of 
the legislative council of the province”. This 
provision was interpreted to mean that the 
council had the right of exercising the vote only 
once and then the salary of the ministers became 
fixed for ever. It was therefore placed on the 
Non-voted list under section 1 1 (3) (iii) which 
lays down that no proposals should be submitted 
to the council relating to the “expenditure of 
which the amount is prescribed by or under any 
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law here the law referred to according to the 
interpretation is the Government of India Act 
itself. This was however almost tantamount to 
a negation of the principle of responsible Govern- 
ment. The easiest and the most common means 
of deciding, in any country with responsible 
Government, whether the ministers have got the 
confidence of the Legislature is to propose a 
reduction of their salary and that the intention of 
the authors of the Montagu-Chelmsford Report, 
the Government of India Despatch of March 5th, 
1919, and the recommendations cf the Joint Select 
Committee were such can be. conclusively proved^ 
and there is nothing to show that the Act was 
meant to signify any other constitutional practice. 
The original proposal of the Montagu-Chelmsford 
Report was that the ministers should be ^‘chosen 
by the Governor from the elected members of the 
Legislative Council’ and ‘‘they would be appointed 
for the life time cf the Legislative Council" Thus 
it was not contemplated ‘‘that from the outset the 
Governor should occupy the position of a purely 
•constitutional Governor who is bound to accept 
the decisions of thh ministers." The future 
-development of the system as sketched by the 
^Report was that after 5 years “the ministers 
would in fact become ministers in the parliament- 
ary sense" and “that the minister's salary instead 
of being treated as reserved subject and therefore 
protected in the last resort by Governor's orders 
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from interference, should be ‘Specifically voted each 
year by the Legislative Council”, Thus we find 
that the Report never cont-mplated that the salary 
should be on the non- voted list. The utmost that 
it proposed waN that for the first 5 years, it should 
be included in the reserved list, thus giving the 
power to the Governor to restore it, if he differed 
from the Legislativr- Council. But this proposal 
of the Joint Report was not supported by the 
Government of India Despatch of March 5th. 
1919, which recommended to do away with the 
intervening arrangement for the first five years. 
The Government of India strongly pointed out 
that whatever the initial position of the ministers 
might be in theory, it could not in practice but 
be one of ‘^amenability to the Legislature which 
has the power to grant and withhold the supply^'. 
Their next rocommendatiun was— '‘We see, there- 
fore no alternative but to sugge^t that the num- 
ber of ministers and their pay should be fixed 
by Governor, after consultation with the pros- 
pective minister or ministers when they first 
take office and placed upon the transferred esti- 
mates”. All doilibts about the po'^ition of the 
ministers were set at rest by the Joint Select 
Committee of Parliament — “1 he Committee are of 
opinion that the ministers selected by the Gover- 
nor to advise him in the transferred subjects 
should he , elected members of the Legislative 
Council, *• enjoying its confidence and capable of 
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leading it. A minister will have the option of 
resigning if his advice is not accepted by the- 
Governor and the Governor will have the ordi- 
nary constitutional right of dismissing a minister 
whose policy he believes to be either seriously at 
fault or out of accord with the views of the 
Legislative Council. In the last resort the 
Governor can always dissolve the Legislative- 
Council and choose new ministers after a fresh 
election ; but if this course is adopted, the Com- 
mittee hope that the Governor will And himself 
able to accept such views as ministers may press 
upon him regarding the issue which forced the 
dissolution.*' VVe thus find that it was the con- 
sidered opinion of the Government of India and 
the Joint Select Committee, to invest them with 
the dignity and prestige of parliamentary minis- 
ters as regards the transferred subjects from the 
very beginning. The question evidently was. 
whether we were justified in taking the view that- 
Parliament extended greater security to the 
ministers as regards their salary in direct anta- 
gonism to the universal constitutional practice* 
and against the deliberate intention of the Govern- 
ment of India and the Joint Select Committee, 
which occupied the, position of the most authori- 
tative expositors of the Parliamentarv Act, and im 
a manher which wa.s anything but honest and 
straightforward. There was iu)’s^evei: great stum- 
bling^-block to getting an authoritative^ exposition 
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of the Act, beaiing on this subject from a court 
of law, as this is outside its competence, — Section 
1 1 (3) lays down that the decision of the Governor 
is final ^‘if any question arises whether any pio- 
posed appropriation of money does or does not 
relate to the heads of expenditure*' given in that 
section, the third one of which was taken advan- 
tage of in placing the salary on the non-voted list. 
The Government of Bengal however promised to 
take the legal advice of the great constitutional 
lawyers of England. The interpretation of the 
Government of Bengal was declared fallacious and t 
the earliest opportunity was taken in setting right 
this legal ambiguity ; and the salary of the 
ministers was placed in the voted list, to be each 
year voted by the Legislative Council. The 
following remark of the Government of India 
(Despatch of March 5th. 1919) when discussing the 
relation of the ministers with the Legislative 
Council bears quotation— *‘^The probability is, 
we anticipate, that owing to the entire novelty of 
representative methods in India, ministers may 
be inclined to show too little deference to a vote in 
the Legislature rather than too much ’* The 
truth of the remark is being forced upon the people 
by the conduct of the ministers in some of the pro- 
vincial councils, specially in Bengal and Madras. 

6. In matters of administration the ministers 
are the heads of the departments placed under 
their charge. Section 4 (3) lays down that "in re- 
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lation to transferred subjects the Governor should 
be guided by the advice of his ministers unless he 
sees sufficient cause to dissent from their opinion, 
in which case he may’- require action to be taken 
otherwise than in accordance with their advice’’. 
The iormula ‘‘by the advice of’ was used delibe- 
rately disregarding the proposal of the Government 
of India for the substitution of the phrase “after 
consultation with” and clearly implies a close 
approach to the position of ministers in self- 
governing countries with responsible gov'ernments. 
The orders of the ministers are deemed to be those 
of the Government itself but they are specitically 
distinguished from those of the other half of the 
Government. The recommendations of the Joint 
Select Committee are very clear on this point 
and lay down unequivocally the constitutional 
theory viz.— “The ministers who enjoy the confid- 
ence of a majority in their Legislative Councils 
will be given the fullest opportunity of managing 
their field of government which is entrusted to 
their care. In their work they will be assisted 
and guided by the Governor who will accept their 
advice and promote theii policy wherever pos- 
sible.” Again it is stated that “the ministers will be 
given adequate power to fulfil their charge,” In 
case the Governor disagrees with the advice of the 
ministers, he has the light of setting it aside ; the 
Joint Select Commitltee recommends that this 
should take place only ‘In circumstances roughly 
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analogous to those in which he has to override 
his executive council t)iese circumstances are 
clearly defined in the In^'trument of Instructions 
is-^ued to the Governors at the time of their 
appointment In such cases the ministers are 
expected to resign but they have a means left to 
them, to enforce their decision against the Governor 
if they are supported by the Legislature. What 
ought to be the constitutional practice in this 
matter has been depicted in the Joint Select 
Committee Report The Governor has the 
ultimate right of dissolving the House and of 
choosing new ministers, but the Committee expects 
that he will accept the reiterated views of the 
ministers regarding the issue which led to the new 
election. This most important principle that the 
ultimate right of deciding between the Governor 
and his ministers in transferred subjects belongs 
to the Legislature has been clearly recognised, but 
it is better to mark that it has no legal sanction 
and the growth of this principle will very much 
depend on the capabilities of the ministers and 
their power of leading the legislature and of 
acting m concert with it The importance of 
party-organisation in such matters will be 
discussed later on. 

7. Another important principle which has 
been recognised by Parliament and the Select 
Committee is the “Joint Responsibility of the 
ministers/* L e they must belong tp the same 
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political party and endorse the same programme. 
They should offer a united front and “should act 
together^\ Whether the vote of want of confi- 
dence against one of the ministers will lead to the 
1 ‘esignation or dismissal of all of them has been 
left to futute practice ; though in all cotmtri es 
with responsible gevernment this is a well known 
constitutional convention/ When the polic}'’ of 
the ministers is decided by joint deliberation it 
is but logical that they should be jointly respon- 
sible. The recognition of the principle will go 
far to assure the constitutional position of the 
representative body but much will depend on the 
political education and organisation of the legisla- 
tures, and ultimately of the electorates. In cannot, 
however, be denied that this principle of joint- 
responsibility has been recognised by Parliament 
only half-heartedly ; it would have been far more 
popular had the constitutional practice in England 
been consistently follovved, namely, of entrusting 
the formation of the ministry to the leader of the 
party in power. 

8. A picture of the working of the two halves 

of the government acting in concert has . been 

depicted by the Joint Select Committee. There 

Their should be ’joint deliberation between the mem- 

^wifh the bers of the executive council and the ministers 

Executive important matters of public interest.” The 

Council. -11 

Governor “will thus ensure that ministers will 

^ contribute their knowledge of people’s wishes 
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and susceptibilities and the men:ibers of the 
executive council their administrative experience 
to the joint wisdom of the government. The 
itrsponsibility, however, for the ultimate decision 
must rest with the part of the government in 
charge of the subject matter in question’*. If the 
recommendations be accepted in proper spirit 
the position of the ministers will be better than 
that of the members of the executive council. The 
permanent officials are bound to act according 
to the orders of the Governor who is their official 
head ; in the case of the ministers a great deal 
of latitude had been allowed. The Governor 
should advise the ministers about the right course 
to be adopted ; but if after hearing all the 
arguments the ministers should decide not to 
accept his advice, then in the opinion of the Com- 
mittee *^the Governor should ordinarily allow 
ministers to have their way, fixing the responsi- 
bility upon them, even if it may be necessary 
to veto any particular legislation.” Lastly one 
half of the government should not be required to 
support by vote or speech the proposal of the 
other half with which it is not in sympathy. But 
in no case should the ministers act against each 
other by vote or speech in the Legislative Council. 

9, We next come to finance, the most important 

The finan- Subject under the government. The Joint Report 

dal power proposed that *‘the provincial budget should be 
of the f ^ ^ ^ ^ , 

Ministero. framed by the executive government as a whole; 
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the ministers and the members of the executive 
council acting together.'’ There are certain heads 
of expenditure which are pi!it on the non-voted 
list and have not to be submitted to the Council 
at all These are the first charge on the revenues; 
then come the votable items of the reserved and 
the transferred departments. The Government 
of India strongly protested against these proposals 
and submitted a new scheme about separate 
purse — “a division between the resources available 
for the purposes of the Governor in council and 
tho'=:e available for the purposes of ministers, two 
separate pools instead of one.” Thus the influence of 
the ministers, whatever Jt might amount to, would 
have been totally eliminated from the reserved 
subjects. The Act however, rejected the Govern- 
ment of India’s scheme and the powers of the 
ministers as regards revenue, expenditure and 
taxation approximate to the proposals of the 
Joint Report and are based on Section ii and 
rules under section I (i) (dX The main character- 
istics of the arrangement are to be found in the 
Joint Committee Report. The Budget should be 
framed as a result of the joint deliberations of the 
two halves of the government and the committee 
expect '‘that the relation of the two sides of the 
government in this matter as in all others should 
be of such mutual sympathy that each will be 
able to assist and influence for the common good 
the work of the other but not to exercise control 
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over it” But in case there is serious difference 
between the two sides of the government the 
Governor has the ultimate power “to allocate a 
definite proportion of the levenues’^ to the two 
parts. He may also require the assistance of the 
Government of India if necessary ; and to the 
Governor is entrusted ‘‘the task of holding the 
balance between the legitimate needs of both sets 
of his ad\dsers.” In financial matters as in purely 
administrative ones the ministers are sure to 
materially influence the government in case they 
are capable men and are strongly supported by 
the legislative council. But the difficulties of the 
ministers are likely to be very great. They are in 
charge of the ‘‘nation-building departments^’ which 
will necessitate a great outlay of money. They must 
face the unpopularity of fresh taxation and shall 
have to enlist the support of the executive council. 
Their position therefore is far from enviable. 

lo. We thus find that the position and the 
power of the ministers are based on certain con- 
ventions that are expected to arise in this country 
as they have done in other self-governing lands. 
But here, the ministers will find a strong opposition 
against the growth of their influence and are likely 
to be overshadowed by the permanent offici^ils, 
whose duties and functions are recognised in the 
body of the law and a very careful attempt has 
been made to secure them against popular eh- 
croachments. This over-solicitude on the part 
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of the Parliament is certainly due to the tacit 
recognition of the most important principle of 
popular government that the people when politi- 
cally advanced and organised are sure to prevail 
against the executive. The fear of the Par- 
liament that the ministers with the support 
of the legislature will come to exercise an 
undue influence over the reserved departments 
has led to the provision of so many safeguards. 
The Act, as it is, however, goes exactly the 
•other way and so many opportunities are left to 
the Governor and the members of the executive 
•council to influence the working 'of the transferred 
subjects that the Indian politicians have a reason- 
able cause of apprehension that the permanent exe- 
cutive will not abide by the spirit of the recommen- 
■dations of the Joint Select Committee. Already 
we have good reasons of being sceptical about the 
success of this experiment and a situation is being 
created which makes people doubtful about the 
attitude of the permanent executive towards the 
working of the popular half of the government. 

1 1. The recommendations of the Joint Select 
Committee have been repeatedly flouted. The 
Committee suggested that the salary of the 
ministers should be less than that of the members 
of the Council — "‘The Indian members of the 
Council of India in London should be paid a 
higher scale of remuneration than those members 
of the Council who are domiciled in the United 
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Kingdom. The same principle might suggest 
itself to the legislative council that it was reason* 
able for the ministers of the provincial govern- 
ment, domiciled in India, to be paid a lower scale 
of remuneration than the European members/' 
It is needless for us to discuss here the propriety 
of the principle thus laid down. The resolutions 
about the reduction of the salaries of the ministers 
in the different provincial councils were prompt* 
ed by the desire of some of the non-official 
members lor a definite recognition of the fact 
that the higher posts in this country are valued 
out of all proportions to the resources of the 
country. .It is surely too much to expect that 
the officials would vote for a resolution vvhich is 
against their self-interest but their opposition to 
it is clearly against the views of the Committee. 
At least they should have refrained from taking 
sides in the isbue. 

12. Again the question of “Official has 

been recognised to be ‘‘the cause of great friction 
and heart-burning”. Not only the Joint Report 
but also the Select Committee viewed it with 
great disfavour and the Committee definitely laid 
down that ‘*all other official members (except the 
members of th^ Executive Council) of the Legisla- 
tive Councils should be free to speak and vote 
as they choose”. But the old system is going on 
as meirily as ever, and even the ministers are 
being brought into line with the officials and the 



[ 169 ] 

curious spectacle is being exhibited, — of minister^^ 
supporting the measures which they had condemned 
as private individuals, (e. g. the exodus to the 

hills). Is it un-reasonable that the people are 

viewing with distrust the attitude of the permanent 
executive towards the Reforms ? This led to a 
demand that the ofificiaLs should refrain from 
taking a part in matters relating to the transferred 
subjects and a resolution to that effect was moved 
in the Bengal Council. 

13. The greatest problem, at present, of 

Indian politics is how to safeguard the in- 
terests of the popular half of the Government 
against encroachments of the other and to 
ensure for the representatives of the people 
their legitimate share of influence over the affairs 
of the state. This is possible to a great extent 
by the growth of strong party organisations in 
the Councils. The party system is intimately 
connected with the Parliamentary schemes of 
government in Europe and America. It is never 
recognised by the constitutions of these countries 
but its existence is tacitly taken for granted and 
the framework of government is based upon 
it. In India party organisation is very loose and 
the result of this weakness on the part of the 
popular representatives manifests itself in various 
ways. The different members send in the same 
resolutions and the same amendments ,* and this 
want of solidarity on their part gives a great 
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opportunity to the officials. The Councils some- 
times do not know their minds as in the case of 
the Police Budget in Bengal last year, and the 
ministers have succeeded in retaining their offices 
even when overwhelmingly defeated in the coun- 
cil. as in Madras and on man}" occasions in Bengal, 
14 A strong party organisation is needed to 
keep the ministers in their true position as the 
leaders of the people and not merely as the friends 
Part\ <Jr- officials. Moreover, a determined effort 

ganisation should be made for achieving single and collective 
s<'i^Feguard I'esponsibility for the transferred subjects. This 
is the pivot of parliamentary government and 
the sooner it is recognised the better. The 
ministers must share the same political views, act 
in concert and be responsible singly and collective- 
ly to the councils “The organisation of parties 
thr-ough the agency of party spirit, party contest 
and party unity’* makes this state of things 
possible. 
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XV. 

The hidian Civil Service. 

r. With the accession of territories under the 
East India Company, the pay and training of the 
Writers, Factors and Merchants of the Company 
were found inadequate for the administrative work 
entrusted to them. 1 hese officers performed their 
duties very indiffcrentl}? and corruption was highly 
prevalent. Lord Cornwallis reorganised the 
administrative branch of the Company’s Service 
( The East India Compan}^ Act, 1793) and this 
came to be known as the Covenanted Civil Service 
of India. The members of this body were required 
to enter into a Covenant with the East India 
Company by which they were bound not to trade, 
receive presents etc, and this practice is continued 
even at the present time. In return, the Company 
provided handsome salaries and reserved the 
principal administrative posts for this service in 
order to attract the best men available in Eng- 
land. At first the appointments were made by 
the Directors but the Government of India Act 
of 1853 threw them open to competition among 
natural-born subjects of Her Majesty and the 
system was continued by the Act of 1858 which 
transferred the government of this country to the 
Crown. 

2. The competitive examination was held 
only in London and the Indian candidates 
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laboured under great difficulties. Parliament 
firovided a iduional fictliiics for the natives of 
this countiy hr an Act of i8;o (33 Vic. C. 3) and 
authorised the appointment of Indians of 
proved merit and ability” to any of the offices 
reserved for th^^ members of the Covenanted 
Civil Service and these new officers were known 
as Uncovenanted or ‘‘Statutory” Civilians. The 
intention was to recruit one sixth of the appoint- 
ments reserved for the Covenanted Civil Service 
in this ( oLintry, subject to tl'e rules to be framed 
by Governor General in Council with the sanc- 
tion of the Secretary of State in Council Thi& 
system was brought into operation by Lord 
Lytton in 1879 but was given up in 1889. Only 
sixty appointments were made during these 
ten years. 

3. In 1886 a Commission was appointed by 
the Government of India with Sir Charles 
Aitchison as the President with instructions ‘^ta 
devise a scheme which might reasonably be hoped 
to possess the necessary elements of finality, 
and to do full justice to the claims of natives 
of India to higher employment in the public 
service.” It recommended the abolition of the 
system of ‘‘Statutory” Civilian and the establish- 
ment of a Provincial Civil Service which was 
formed by the amalgamation of a certain number 
of the higher appointments of Uncovenanted Civil 
Service with a number of appointments previous- 



L 173 J 

ly reserved for the covenanted civil service. The 
recruitment to the higher service was by open 
competition in London while the Provincial 
Service was and is wholly recruited in this 
Country. 

4. In July 1912^ a Royal Commission was 
appointed of which Lord Islington was the Chair- 

fslington which the Terms of Reference were as 

-Com mis- follows : — 

Sion. 

io examine and report upon the following 
. matters in connection with the Indian Civil Service 
and other Civil Services, Imperial and Provin- 
cial : — 

(1) The methods of recruitment and the 
systems of training and probation. 

(2) The conditions of service, salary, leave 
and pension, 

(3) Such limitations as still exist in the 
•employment of non-Europeans and the working 
•of the existing system of division of services 
into Imperial and Provincial, and generally 
to consider the requirements of the Public Service 
and to recommend such changes as may seem 
expedient. 

The Commission visited India in 1912 — 13, 
toured extensively and took evidence on these 
matters. The Report was published in January 
1917. On August 20, 1917 came the announce- 
ment of Parliament for the increasing Associa- 
tion of Indians in every branch of the adminis- 
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tration and th_ Montagu- Chelmsford Report 
certain modification^^ The final condi* 
tion> are embticlied in the Government of 

India Resolution of December 1920, on the 
Public Services Commis^ion. 

5. The Resolution lays down that the division 

of the Services into Imperial and Provincial is 
not based on any artiiicial distinction but is due 
to the nature of the work entrusted to each 
branch. Consequently the organisation of the 

services remains the same. The Imperial branch 
is named the Indian Civil Service and the Pro- 
vincial branch is named after the province in 
which the members are serving (e. g. the Bengal 
Civil Service) and the recruitment of military 
officers for tilling the posts in the Civil Seivice is 
completely stopped. 

6. The recruitment for the Indian Civil 
Service is effected by the following methods : — 

(I) An open competitive examination in 

London; (2) a separate competitive examination 
in India , (31 nomination in India ; (4) promo- 
tion from the Provincial Civil Service ; ($) ap- 
pointment from the Bar. 

(I) The competitive examination in London 
remains the main channel of entry to the service 
and is open to all British subjects ; but Indians 
successful in the examination are not alloted to 
Burma nor successful Burmese to India, The 
age limits for admission to the examination are 
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21 to 23 years (reckoned from isl. August in the 
year in which the examination is held) and the 
period of probation is 2 years. The syllabus 
for the examination, the details of the proba- 
tionary course etc. are settled by the Secretary of 
State in Council with the advice and assistance 
of the Civil Service Commissioners whose dut>- 
is to carry out the examination and to recommend 
candidates for appointment in order of their 
proficiency as shown in their examination. 

(2) Separate Competitive Examination iiiJ 
India : — 

The age limits are the same and the conditions 
under which the examination is to be held are 
(bi determined by the Secretary of State in Council 
^ 1 *^® . in consultation with the Civil Service Commission- 

K Kami nation 

in India, ers. Of the recruits selected in India (exclusive 
of those promoted from the Provincial Service or 
directly appointed from the Bar) at least 67 p. c. 
are to be obtained through the competitive exami- 
nation. 

(3) It will depend upon the result of the . 
examination whether the rest ( i. e. 33 p. c. of 
the total recruitment in India) will be filled up 
by direct nomination or selection from among 

Nomination. , r 1 . • ' 

the candidates who sat for the competitive exam* 
ination and attained certain qualifj^ing standard. 
Only when the various provinces and communi- 
ties are unfairly represented in the distribution of 
successes in the examination, that nomination 
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u:ll be re^sorted to. The candidates recruited in 
India either by competitive examination or b}^ 
nomination are sent to the United Kingdom f'jr 
a two years’ course of probation 

'4' The members of the Provincial Ser\ice 
when promoted to hold the posts ordinarily tilled 
up bv Civil Service men will in future have the the 
same status as the regular members of the Indian 
Civil Service and enjoy the same opporuinities 
of promotion. These officers as well as the mem- 
bers of the Bar appointed to hold superior app- 
ointments ordinarly held by the Civil Service men 
are not to be admitted to the Civil Service itself 
but they rank with the Civil Service officers and 
are eligible for all posts in the civil service grade. 

f5) A certain number of District Judges are 
to be appointed by the Local Governments direct 
Appoint- experimental measure, 

mentfroin Ultimately 40 posts will be filled up in this way if 
qualified men are available, and for the purposes 
of these appointments Vakils and Advocates of 
of High Courts and Pleaders of Chief Courts are 
eligible as well as Barristers. 

7. The offices reserved for the members of 
the Civil Service by the Act of 1919 are the 
following. — 
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A, Offices under ihe Governor General in CounciL 

1. The offices of secretary, joint secretary, 
and deputy secretary in every department except 
the Army, ]\Iarine, Education, Foreign, Political 
and Public Works Departments : Provided that if 
the office of the secretary or deputy secretary in 
the Legislative Department is filled from among 
the members of the Indian Civil Service, then the 
office of deputy secretary or secretary in that 
department, as the case may, need not be so 
filled. 

2. Three offices of Accountants-GeneraL 

B- Offices in the provinces which were known in 
the year i86i as '‘^Regulation Provinces^ ^ 

The following offices, namely — r. Member 
of the Board of Revenue ; 2. Financial Commissi- 
oner ; 3. Commissioner of Revenue ; 4. Commission- 
er of Customs ; 5. Opium Agent ; 6* Secretary 
in every department, except the Public Works or 
Marine Department ; 7. Secretary to the Board 
of Revenue ; 8. District or Sessions Judge ; 9. 
Additional district or sessions Judge ; lo. District 
i\fegistrate ,* ii. and Collector of Revenue or Chief 
Revenue officer of a district. 

In addition to these posts a large number of 
Civilians are employed in the Native States 
and, hold responsible pcsitions in the CustoiUvS, 
Police^ Salt, Pofet Office, Municipalities and other 
departments.; 
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The Percentage of Indian recruitment in the 
service has been fixed by the Government of India 
with the approval of the Secretary of State. The 
‘‘proportion of 33 per cent, rising by one and half 
Indian per cent annually for lO years to a maximum of 
Recruitment, taken as an all-round figure to 

cover the total Indian recruitment from all 
sources, including promotions from the Provincial 
service and appointments from the Bar. The 
number of Indians to be recruited in India by 
examination and nomination will be fixed each 
year after taking into account the number of 
Indians recruited in other ways, including the open 
competition in London.” It is claimed that this 
scheme was adopted as the result of the suggestion 
made in para. 317 of the Joint Report on the In- 
dian Constitutional Reforms. But in reality, there 
is a great deal of deviation from the promise. The 
relevent portions of the Report are given below. — 
“It is obvious that we cannot rely on .the present 
method of recruitment in England to supply a 
sufficiency of Indian candidates. That system 
must be supplemented in some way or other ; and 
we propose to supplement it by fixing a definite 
percentage of recruitment to be made in India. 
This seems to be the only practical method of 
obtaining the increased Indian element in the 
services which we desire'* ; and again— ‘fThe 
Commission ( the Public Services Commission ) 
recommended that 15 per cent of the superior 
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posts of that service ( the Indian Civil Service) 
should be recruited for in India. We consider 
that changed conditions warrant some increase in 
that proportion and we suggest that 33 per cent 
01 the superior posts should be recruited for in 
India and that this percentage should be increased 
by I p c. annually until the periodic commission 
is appointed which will re-examine the whole 
subject ” 

There can be no shadow of doubt that the per- 
centage suggested by the Report for recruitment 
in India is the minimum and this was in addition 
to the Indian candidates successful in the competi- 
tive examination held in London. The inter- 
pretation in the Government of India Resolution 
converts the minimum into maximum, which 
moreover includes the promotions from the Provin- 
cial service and the appointments from the Bar 
which are outside the regular grade. The Joint 
Report failed to satisfy the Indian demands and 
even the concessions promised there have been 
denied to the people by ingenious subterfuges. 

We shall now examine the future results of 
the new scheme of recruitment as adopted by 
the Government. In 1913 only 46 out of 1370 
Future. Civilians on the cadre were natives of India i. e. 
the p<^rcentage of Indians was about 3j^. In 1922 
the number of Indians in the service was about , 
13 p. c and in 20 to 25 years the percentage will 
increase to only one-third of the total. 
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The progress of Indianisation of thJs service 
will at least suggest the period of time that will 
be necessary for attaining full responsible Govern- 
ment for India as viewed by the framers of the 
Joint Report. They suggested — “We regard it 
as necessary therefore that recruitment of a 
largely increased proportion of Indians should be 
begun at once. The personnel of a service 
cannot be altered in a day. It must be a 
long and steady process ; if therefore, the 
services are to be substantially Indian in per- 
sonnel by the time that India is ripe for respon- 
sible government, no time should be lost in increa- 
sing the proportion of Indian recruits.” In 25 
years the increase will be only 33 p. c. and if the 
yearly increment of i px. be continued after the 
first period of 10 years (which is highly doubtful) 
it will require 70 years to completely indianise the 
service and if the recruitment in India be 50 p. c., 
after 3 5 years the proportion will be only half in 
the whole civil service cadre* This is a dreary 
future and unless important modifications are 
introduced to satisfy the Indian claims the pros- 
pect of a well-ordered constitutional progress will 
be much jeopardised. 

Practically the whole administration is entrus- 
ted to the Civil Service. It “has for Over one 
The Powers years in practice had the administration 

M the CiWi ^trusted to its hands, because with the exception 

' Service'^' r 

of the offices of the Goveirnor General, Governprs 
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and some members of the executive councils it 
has held practically all the places involving 
superior control.” At present the members of 
this service are eligible for Governorship also. 
Thus the Indian Civil Service “has been in effect 
much more of a government corporation than of 
a purely civil service in the English sense”, and 
regards itself as the Government” The intro- 
duction of the popular element in the government 
must change this state of things. The Joint 
Report took cognisance of the changed circums- 
tances and its suggestions are based on the 
following principle — “We shall be wise to mini- 
mise by every means that human foresight can 
devise the friction which a change in a long estab- 
lished system tends to produce. Our aim through** 
out must be to make the change not needlessly 
difficult for the services, to enlist their cooperation 
with the popular element in the Government, and 
to induce on both sides the habit of good will 
and mutual toleration, which is essential if India 
is to pass peaceably through the trying transition- 
al period in front of her.” It is however ex- 
tremely difficult for the civil service to fall in with 
the new order of things. They had so long ruled 
over the country as its masters and it is practically 
impossible for them to be contented with the new 
role assigned to them. Parliament has taken 
special precautions for safeguarding their interests. 
They cannot be dismissed by any authority in 
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India ; they have a right of complaint direct to the 
Governor against their official superior in a 
Their province, if they think themselves wronged by 
Privileges, any of his orders ^ and they retain all their existing 
or accruing rights and shall receive such compensa- 
tion for the loss of any of them as the Secretary- of 
State in Council may consider just and equitable, 
(sec, 36. Act of 19 f 9). They thus occupy such a 
privileged position that they can defy the autho- 
rity in India, specially the Popular Executive, 
with a great measure of impunity. It is but 
natural that they refuse to participate in any 
policy chalked out by a popular Minister, if it 
goes against their pre-conceived ideas. They 
are impatient of any popular demands and already 
some of the ministers are finding it extremely 
difficult to carry on the administration with the 
help of their subordinates This fact was openly 
given out in the Council by the Hon'ble Mr. 
Madhusudan Das. That the Civil Service has 
changed very little in its attitude to^vards Indian 
affairs would be apparent to everybody. They 
are not satisfied with the huge increments of their 
pay and pension and are ever clamouring for 
more, without the least thought about the impen- 
ding bankruptcy of the Imperial and Provincial 
Administrations. And they always offer a deter- 
mined opposition here as well as in England to 
all political progress in this country and form a 
body of reactionaries with whom it is practically 
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impossible for the Indian Statesmen to co- 
operate. 

There are three means left to us to remedy 
this state of affairs. — 

(i) It is not only necessary but also natural 
^ 'that the Indian Civil Service should be placed 
remedies under the full control and supervision of the 
suggested. Government of India. The Parliament promised 
to transfer the administration to the people of this 
country, though but gradually, and ought to 
have been prepared as a preliminary step to 
allow the Government of India to have exact- 
ly the same authority which every govern- 
ment enjoys over its executive officers. But a 
very curious arrangement has been effected and 

I. Full , rr. 

•control over executive ofricers are in a position to set 
le Service, ^t naught the considered views of the superior 
authority. This is due mainly to the suspicion 
about the future attitude of the popular bodies 
towards the service. But it ought to be taken 
into account that such oversolicitude for its 
interests would lead to a reaction against it and 
would stand in the way of gradual reapproachment 
between the people and the members of the service, 
and instead of good-will and co-operation there 
is likely to arise a spirit of opposition and 
hostility, 

s. Voluntary (2) It is needless as well injurious to the 
interests of the country to keep in its service a 
Disaffected, body of men who are not in sympathy with the 
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aspirations of the people and find it difficult to 
carry on their work under the changed conditions. 
They ought to be allowed to retire from the ser- 
vice and a ;ust and equitable compensation must 
be offered to them. The conditions of service have 
changed for reasons which they could not anticipate 
and if they refuse to participate in the administra- 
tion under the new circumstances, it is but just 
that ever}' opportunit}?' should be given to them to 
leave this country. Already the members of the 
services are being allowed to retire on very advan- 
tageous terms, if they find it irksome to work under 
the Reformed Government This practice should 
be continued whenever important modifications are 
introduced in the terms of the service. This 
scheme may be adopted for obviating all opposi- 
tion to the transference of the control and super- 
vi^ion over the service to the Government of this 
country. 

( 3 ) Lastly we come to the 'admission of the 
3 . Increase Indians to the service. This is the best method for 
R^ruitment. ^ change in the character of the Service. 

The Joint Report supports the Indian claim for 
two very important reasons, ‘*It is a great weak- 
ness of public life in India to-day that it contains 
so few men who have found opportunity for practi- 
cal experience of the problems of administration. 
Administrative experience not only sobers the 
judgment and teaches appreciation of the practical 
difficulties in the way of the wholesale introductfon 
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of the reforms, however attractive, and the attain- 
ment of theoretical ideals, but by training an 
increasing number of men in the details of day-to- 
day business it will eventually provide India with 
public men, versed in the whole art of government. 
If responsible government is to be established in 
India there will be a far greater need than is even 
dreamt of at present for persons to take part in 
public affairs in the legislative assemblies and else- 
where ; and for this reason the more Indians we 
can employ in the public services the better. More- 
over it would lessen the burden of Imperial 
responsibilities if a body of capable administrators- 
could be produced.'* But the framers of the Report 
refuse to give full effect to these principles and 
bring about a complete change of policy on 
grounds which are not fully convincing. They 
have an extremely high opinion about the Indian 
Civil Service and are afraid that the introduction 
of a large Indian element would impair its efficien- 
cy. “The characteristics which we have learned 
to associate with the Indian public services must 
as far as possible be maintained ; and the leaven of 
officers possessed of them should be strong enough 
to assure and develop them in the service as a 
whole. The qualities of courage, leaderships 
decision, fixity of purpose, detached judgment 
and integrity in her public servants will be 
necessary as ever to India*'. This however 
presents us only with the bright side of the picttire. 
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We have also to take into consideration the short- 
comings of the system. To entrust the adminis- 
tration to a body of men who are actuated by no 
feeling of reverence and affection for the culture 
and civilisation of the ruled cannot achieve much 
an the higher spheres of state’s activities. A mere 
police state cannot be our ideal and an unnecessary 
conflict is brought about between the two cultures 
on account of the favoured position enjoyed by 
one. This could hive been obviated if the two 
had met together on terms of equality and the 
result would have been conducive to the welfare 
of the whole world. That the qualities enumerated 
above are not inherent in the European would be 
•evident to us, if we consider the state of affairs 
before the reorganisation <»f Lord Cornwallis, 
nor can it be said that the Indians are lacking in 
them, though it must be recognised that it is very 
difficult for one race to appraise the qualities of 
the other at their true worth. What is eminently 
ciesirable is the fusion of the two cultures and 
this can be brought about more effectively by the 
introduction of a high percentage of Indians in the 
services who are thoroughly trained in the arts 
and sciences of the west. To keep the services 
practically filled up by Europeans leads to a sense 
•of humiKation on the part of the Indians and 
brings on a spirit of resentment not only against 
the ruling race but also its civilisation. Moreover 
the system entails a great loss to India. The 
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■mature judgment and experience of these ofificers 
are lost to India when they retire from this 
'Country. 

I'he demands of the Indian statesmen of the 
moderate school are thoroughly reasonable They 
want to increase the percentage cf recruitment in 
India and to throw op«-n both the competitive ex- 
aminations in India and London to Europeans and 
Indians all alike. This will be a fair test of fitness 
.and the number of admissions of the Indians 
would depend upon the competitive examinations 
and they would be freed from the present arrange- 
ment which lays down the maximum for Indian 
.admissions. This scheme must be adopted for all 
the services so that the Indians may have the full 
•share to which they are entitled by their attain- 
ments and abilities. There is also no reason why 
the civilians should be employed in any but the 
reserved posts. It is no use pretending that they 
are capable of any and every work. When expert 
knowledge is necessary, experts may be brought 
from whereever available, but otherwise those posts 
ought to be filled up by Indians. "1 he civilians 
have already got a large number of posts re- 
served for them and they should not covet for 
more and deprive the children of the soil of their 
legitimate share. 

Another Royal Commissian on the Indian 
Services has been appointed by the Government 
jat the teeth of Indian opposition. The Legislative 



Assembly twice recorded its emphatic protest 
a^-aliiftt this action. The Indians think that the 
commission is only a means for the further 
increase of the emoluments of the Services. The 
most moderate view, in this connection, was put 
forward by the Rt Hon. Srinivasa Sastri — ‘T 
contend that their claims to relief are sternly 
limited and may be completely negatived by the 
low condition of public finance and the intolerable 

burden on a notoriously poor tax-payer 

No Commission, however authoritative, can recon- 
cile us to increased impositions on account of the 
British Services ” 


THE JUDICIARY. 

XVI. 

The Law. 

Legislation is an important function of the 
modern state. But in ancient times the state was 
not deemed to be the source of legislation, and as 
we go back dpon the history of Law, we very soon 
reach a point at which the Austinian theory of 
Law being the order of the state, is helpless to 
explain the facts. Here comes in another ^*source 
of law”; it is not a command of the state direct 
or indirect but may be embodied in the work of 
a private composer. The customs of a people had 
an authority which for some reason or other, great 
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masses of men felt themselves bound to follow. 
Though not the work of the state nor recognised 
by it, yet the essential ideas of law are there and 
the people did not even consider the possibility of 
disregarding them. The Leges Borbarorum of 
the Teutons, Code Hamurabi of Chaldaea or the 
Code of Manu in India are not legislations in the 
modern sense of the word. These are merely the 
records of the customs and usages of these peoples 
and in India, even at the present time codified 
laws and customary laws exist side by side. 

When the English conquered India, they found 
two great systems of customary laws in the 
^^^uhamadan Hindu and the Muhamadan. Each 

Laws. was closely bound up with religion and the social 
habits of the people and was contained in treatises 
of more or less antiquity and authority. There 
was also a large mass of customs relating to the 
occupation and use of land, the transfer and pled- 
ging of property and contracts. Certain penal rules 
were drawn from the Muhamadan law and were 
enforced by the Muhamadan rulers. 

*The indigenous law was mainly personal and 
highly defective. Certain branches were non- 
existent, such as Civil and Criminal Procedure and 
Their property, contract and 

defects. crimes, some departments were altogether wanting. 

Thd British ofBciais adopted tho, ‘‘line of least 
resistance*^ and accepted and carried out what 
they found They applied Muhamadan law to 
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the Muhamadans and Hindu law to the Hindus, 
as regards Marriage, adoption, other family relations 
and succession to property. But where the pre- 
existing customs were not sufficient to constitute 
a body of law, the English were compelled to 
apply English law or to supplement the Indian 
customs by common sense. 

A regular system of procedure modelled after 
that of England was established in 1781 by an 
Act of Parliament which empowered the Govern- 
ment of India to make regulations for the conduct 
of business in the provincial courts ; the Supreme 
Court at Fort William was previously authorised 
to do so by the Act of 1773. The English- 
however were put into a great difficulty as regards- 
the penal law. A number of regulations was^ 
passed and the Muhamadan law of crimes was 
amended from an English point of view. The 
criminal law thus became a mere patchwork and 
full of confusions. The Charter Act of 1833,, 
provided for the appointment of a body of experts, 
the. Indian Law Commission, to enquire into and 
report upon the courts, procedure and the law 
then existing in India. Macaulay was a member 
of this Commission and prepared a draft of the 
Penal Code. A second Commission was appointed 
in 1853 and it secured the enactment of the Penal 
Code and the Codes of Civil and Criminal 
Procedurt*. The work of codification thus be^an 
ininjdia; and Acts on various topics have been- 
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passed e. g. Evidence, Limitation of Actions^ 
Specific Relief, Contracts, Trust*-, Transfer of Pro- 
perty, Succession etc. Except for these codes, 
Hindus, Muharaadans, Sikhs, Buddhists all live 
under their respective customary laws. 

The Penal Code and the two Codes of proce- 
dure are an unmixed gain and the other Acts have 
on the whole tended to improve the substance of 
the law as well as to make it more accessible. . It 
may very well be surmised that the future course- 
of legal development will be marked by a process 
of equalisation and assimilation ; and all those* 
departments of law whose contents are not deter- 
mined by conditions peculiar to India, will be 
covered by further codifying acts, applicable to- 
Europeans and Indians alike. 


XVII. 

The Courts. 

The reorganisation of the judicial system of 
the country was effected by Warren Hastings- 
(1772). Diwani Adalais were established in every 
The district for the trial of civil cases and were pre- 

Adalats. sided over by European ?illah Judges who were 

helped by Hindu and Muhamadan law officers. 
The petty suits were tried by Registers, Sadar' 
Amins and Munsiffs. Over these district coufts 
were set up the provincial civil courts of appeal 



[ 192 ] 


with four European Judges. The ultimate court 
of appeal for the whole province of Bengal was 
the Sada 7 ^ Diwani Adalat and this was composed 
of the Governor and his Council For the trial 
of criminal cases Mufassil Nizamat Adalats were 
set up and the iinal court of criminal appeal \ras 
the Sadar Nitiamat Adalat. 

The Regulating Act of 1773 set up the Supreme 
Court at Fort William in Bengal composed of a 
Chief Justice and puisne judges who were all 
The English lawyers. The establishment of the new 

supreme court, however, led to certain difficulties. The 
C<iurt. 

Supreme ("ourt under the charter constituting it 
had full jurisdiction over all matters in Bengal, 
Behar and Orissa. But the Act as well as the 
charter were silent about the relations between 
this Court and the Executive and did not recog- 
nise the existence of the Adalats. Moreover the 
Supreme Court administered the English law 
which was utterly unsuited to the conditions of tbe 
country. The result was utter confusion and the 
existence of two antagonistic judicial systems led 
to difficulties and disputes which were however 
set at rest by the Act of 1781. The Governor 
General and his Councillors were exempted from 
the jurisdiction of the Supreme Court and its 
powers were distinguished from those of the SadAt 
Adalats. 

The Indian High Coutts Act of 1861 led to the 
.amialgamation of the Supreme and Sadar Courts. 



The High 
Courts. 


The 

Judges : 

their 
qualifica- 
tions and 
privileges. 


[ 193 J 

Under this Act, High Courts were set up in each 
Presidency by charters issued in 1862 and reissued 
in 1865. A new High Court was established in 
Allahabad by a charter in 1866. Each High Court 
is composed of a Chief Justice and a number of 
puisne judges to be determined by His Majesty,' 
The maximum number of judges including the 
Chief Justice and the Additional Judges is twenty. 
The Judges must be barristers of England or 
Ireland or members of the Faculty of Advocates 
in Scotland of not less than five years’ standing ; 
or members of the Indian Civil Service of not less 
than ten 3’ears^ standing with at least three years* 
experience of a district judge 5 or subordinate 
judges of five years^ experience ; or Vakils of High 
Courts of not less than ten years’ standing. At least 
one-third of these posts including the Chief Justice 
but excluding the Additional Judges is reserved 
for the barristers and the advocates and not less 
than one- third for the members of the Indian 
Civil Service. 

The Judges of the High Courts hold their 
offices during His Majesty’s pleasure ^nd their 
salaries, furloughs, pensions etc. are regulated by 
the Secretary of State in Council. The rank and 
precedence of the Judges are determined by 
seniority of appointments ; the Chief Justice 
however has always rank and precedence before 
the other judges of the court. 


13 
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The temporary vacancies in the High Court at 
Calcufta are filled up by the Governor General 
in Council and in the case of other High Courts 
by the Local (jovernments concerned. The acting 
Chief Justice however need not be a barrister 
Vakils are eligible for the temporary vacancies. 

The 

junsdicuon The High Courts have the full jurisdiction 
Courts^^ fornierl}" exercised by the Supreme and Sadar 
Courts. In the Presidency towns these have the 
ordinary original jurisdiction in respect of all civil 
suits except small causes and an appeal from a 
judge in the original side lies to a bench on the 
appellate side. The extraordinary original juris- 
diction enables the High Courts to remove and try 
suits on the file of a subordinate court for the 
furtherance of. the cause of ju»Lice. Moreover 
the High Courts are the final courts of appeal, 
revision and reference in all civil and criminal 
suits except when an appeal lies to His Majesty 
in Council and is heard by the Judicial Committee 
of the Privy Council in England. The ordinary 
^riginal criminal jurisdiction is confined to those 
persons who are outside the limits of the jurisdic- 
tion of *any other court and the extraordinary 
criminal jurisdiction is confined only to the Presi- 
dency towns. In the original criminal cases before 
the High Courts, the trials were conducted with 
the help ot juries but they are not employed in 
civil cases in this country. 
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The High Courts exercise general supervision 
over the subordinate Courts. The returns are to 
be regulaily sent to them and they have the power 
to direct the transfer of any suit from one court 
to another of equal or superior jurisdiction. They 
have also the power of framing rules regulating the 
practice and proceedings of the subordinate courts, 
of prescribing forms for any proceedings in such 
courts and for the mode of keeping any books, 
entries etc. and of settling tables of fees for the 
attorneys, clerks and other officers. But these 
rules, forms and tables require the previous appro- 
val of the Governor General in Council in case of 
Bengal and of the Local Governments in other 
provinces, 
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In some of the other provinces the Chief Courts 
took the place of the High Courts ; the main 
difference between these two types is that the 
Chief Courts derive their authority from the Indian 
Legislature and not the British Parliament. In 
the rest of the provinces the highest Courts of 
Justice are presided over by the- Judicial Commi- 
ssioners who are appointed by the Government of 
India and derive their authority from tSI Indian 
laws. 

Every province excluding the Presidency towns 
is divided into a number of sessions divisions 
cbnsistng of only dne district or more. Every 


(a) Sessions division has a Court 6f Session^ presided over 

Courts. . j ‘ " I ' 

by a Sessions 'jddg^ knd helped by Additional or 
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Assistant Judges, if necessary, ihese courts are 
empowered to try all persons legally committed 
before them and may inflict any punishment 
allowed by law ; every sentence of death, however, 
requires the confirmation of the highest court in 
the province. 

The trials before the Sessions Courts are 
conducted with the help of the assessors or jurors. 
The assessors merely help the presiding judge 
The lur- opinions but their decisions are not 

^ binding like those of the jurorsv The Sessions 

Judge when he differs from the decision of the 
majority of the jury, has however, the right of 
submitting the case to the High Court which has 
the power of setting it aside or of modifying the 
finding of the jury. 

Next we have the Courts of the Magistrates 
Coburn of the \,vho are recruited partly from the Indian 
Magistrates, Service and partly from the Provincial 

Services. They are divided into 3 classes. The 
first class magistrates are empowered to pass a 
.sentence of 2 years’ imprisonment and a fine of 
Rs. lOfO; second class magistrates 6 months’ 
imprisonment and a fine of Rs. 2CO ; the third class 
magistrates one month’s imprisonment and a fine 
of Rs. 100. The Government also makes provisions 
for the appointment of Honorary Magistrates. In 
the Presidency towns the Presidency Magistrates 
are appointed to try the minor cases and tasend 
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up to the High Courts the persons charged with 
grave offences, 

The law allows considerable latitude as regards 

The Right appeal. An appeal against the conviction of a 
of Appeal. . . ^ T^• 4. • 

2nd. or 3rd. class magistrate lies to the District 

Magistrate or a first class magistrate when 

specially authorised. The original conviction of 

a magistrate of the ist class is appealable to the 

District Magistrate ; while against the original 

conviction of the District Judge an appeal lies to 

the highest court of the province. The prerogative 

of mercy is exercised by the Governor General in 

Council and the Local Governments ; the ultimate 

power however resides with the Crown. 

The Civil Courts may broadly be divided into 
3 classes. Ordinarily a district has a District and 
The Civil Sessions Court presided over by the same person 
Courts, ^ District Court it is the chief Civil Court 

<a) District of original jurisdiction. The posts are mainly 
Judge. members of the Indian Civil Service 

though some appointments are made from the 
Bar and the Provincial Judicial Service, 

Then we come to the subordinate Judges who 
J^udges' co-extensive original jurisdiction^ with the 

District Judge. The lowest Civil Courts are 
presided over by the Munsiffs who ordinarily tiy 
suit^ not exceeding Rs. 1000 in value which may 
be extended to Rs, 2000. Besides these courts 
(c) Munsiffs. certain Small Cause Courts for the 

summary disposal of simple money suits. In the 
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]MiifassiI these suit‘d must not exceed Rs 500 in 
value, though sometimes extended to Rs, 1000. 
Wliere such special courts have not been esta- 
blished, the Local Government may confer upon 
^ome of the Sub-Judges and MiinsifL the jurisdic- 
tion of trying small causes — Rs. 500 in the case 
^•f Sub-Judges or Rs. 100 in the case of Munsiffs. 
The Presidency Small Cause Courts try the petty 
cases : they have the power of disposing of money- 
suits upto Rs. 2000 in value, and when the parties 
agree of even higher value Thus they relieve 
the High Courts that have original jurisdiction 
within the Presidency towns. 

In Civil cases also the parties have an exten- 
The Kij^lu m*ve right of appeal. An appeal from the decision 
the Miinsiff lies to the District Judge who may 
transfer it to a Sub- Judge for disposal. From the 
Court of the Subordinate Judge the appeal goes 
to the District Judge but in case the value of the 
original suit exceeds Rs. locoo the appeal lies 
directly to the High Court. The decisions of a 
District Judge may be taken on appeal to the 
High Court. » 
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Assam and two for other provinces. 
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(c) It gives the maximum number of 
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given to the Dacca University with an 
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(e) Includes the figures for Berar — the 
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members are nominated as the result 
of elections. 
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(/) This seat is to be filled up by nomi- 
nation pending the Constitution of the 
Nagpur University. 


Total. 
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26 

^3 
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12 

7 

32 

45 

716^ 

922 


Seats Reserved — Bombay- 
Madras- 

Burms^- 


(Mabarattas). 

“28 (Non-Brahmins). 

/ 7 (Indians). 

’ L s (Karens). 


(g) This is a “general” constituency 
and includes Muhamadans and others 
(Shillong). 

(k) On the average one elected mem- 
ber for 3 lakhs of population. 







